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On April 25th the nation commemorated ANZAC 
Day, which reminds us all of the nation’s role and 
sacrifice in defining world events. Most Supreme 
Courts have Honour Rolls to note for history the 
lawyers and law students who died in the two World 
Wars as part of the huge armies that had to be assem-
bled for those conflicts. One sees the careers cut 
short of so many who died as soldiers, not lawyers, 
in the Armies in the First World War, and so many 
in the Air Force as well as the other branches. It is 
sobering to reflect on the waste of life and prom-
ise—there have been wars since, alas, but the scale of 

the two World Wars is unthinkable today.
In the past 110 years, 98 Australians have been awarded the Victoria Cross in 

conflicts from the Boer War to Afghanistan. Two solicitors, Lieutenant Arthur Sea-
forth Blackburn and Lieutenant Percy Valentine Storkey, are counted amongst these 
bravest of the brave. 

We have highly specialised lawyers working in the Defence Force, many of whom 
have served and are still serving in Australia’s military zones. We should spare a thought 
for our colleagues’ risk in our Country’s service, and wish them a safe return.

National Law Week celebrations recently took place between 16-22 May under 
the theme of Justice in Your Community. Events like this are important to all of us 
who operate in Australia’s legal system as a further reminder to the important role 
the law plays in Australian society. The Law Council’s constituent bodies who par-
ticipated across the country put on a fantastic array of programs for those within and 
outside the profession and I congratulate them for their efforts.

The annual Federal Budget as always was another big ticket item that took place 
in May. It was disappointing to see the Commonwealth Government’s failure to do 
more in this year’s Budget to improve access to legal services for economically and 
socially disadvantaged Australians. Despite clear indications a lack of funding for 
legal aid is having a serious impact on the ability of many Australians to access legal 
services, the Government has not taken the necessary steps in this year’s Budget. 
Failure to adequately resource legal aid is a false economy. Unrepresented litigants in 
the courts (just one symptom) will burn resources with extended case times and clog 
courts that are already under pressure.

While the Law Council and I acknowledge the Commonwealth Attorney-Gen-
eral, the Hon. Robert McClelland MP, for last year reallocating resources within 
his own portfolio to find additional funds for the legal assistance sector, it is still 
chronically underfunded.

Commonwealth funding for legal aid commissions is well below the pre-1997 
proportional share, when funding generally represented approximately 55 per cent 
to the States share of 45 per cent, and as a principal revenue raiser, the Common-
wealth contribution should be at least 50 per cent.

The Law Council has been actively lobbying the Commonwealth Government to 
restore per capita funding to legal aid and in its recent budget submission to Treas-
ury, provided a plan to restore funding to 50 per cent through consolidated revenue 
by 2015. 

As the recent natural disasters have proven, the legal assistance sector plays a crucial 
role for all Australians, particularly in times of need. It’s absolutely vital we increase 
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President’s Message (cont.)

funding to this sector to improve 
access to legal advice and services 
for all Australians.

When I first became Law Council 
President, I highlighted the recruit-
ment and retention of lawyers in 
rural, regional and remote (RRR) 
areas of Australia as a key prior-
ity. I, along with Commonwealth 
Attorney-General The Hon. Robert 
McClelland, recently launched an 
important part of the Law Council’s 
strategy to combat this issue: the 
RRRLaw website (www.rrrlaw.com.
au) and the RRR promotional DVD.

RRRLaw.com.au is the key 
resource for the RRR initiative and 
links people to job opportunities 
in RRR Australia. It has everything 
practitioners need to know about 
legal careers in RRR Australia 
including interactive case studies, 
RRR regional profiles, development 
opportunities available in RRR 
areas and comprehensive links to 
RRR-related research and statistics.

The RRRLaw DVD gives legal 
practitioners an insight into what 
life is like in RRR Australia by break-
ing down myths and highlighting 
the exciting opportunities available 
to lawyers across Australia.

The Law Council will continue 
to work with our partners in RRR 
Australia to ensure we maximise the 
potential of this project to ensure 
the citizens of these areas have 
proper levels of access to justice. 

And finally, you may notice a 
Business Law Section (BLS) theme 
in this edition of @theLCA. The 
BLS has existed as part of the Law 
Council for over 30 years and pro-
vides a forum through which lawyers 
and others interested in law affecting 
business can discuss current issues, 
debate and contribute to the process 
of law reform in Australia. There are 
interviews with Chair of the section, 
Tony O’Malley; as well as interviews 
with other prominent members of 
the BLS including Teresa Dyson 
and Guy Alexander. 

— Alexander Ward

The Law Council has welcomed an 
announcement by the Department of 
Immigration and Citizenship (DIAC) 
that legal practitioners will be reinstated 
to the Skilled Occupation List (SOL).

Law Council of Australia President 
Mr Alexander Ward said the Law 
Council had lobbied hard over the 
previous 12 months to have barristers 
and solicitors reinstated after being 
removed in 2010. 

“The Law Council was disappointed 
with the lack of consultation relating 
to the review of the list in 2010 which 
resulted in legal practitioners being 
removed from the SOL.

“Since this time the Law Council has 
worked closely with both Skills Aus-
tralia and the DIAC to ensure barris-
ters and solicitors were reinstated.

“The Law Council is very pleased 
lawyers are back on the SOL and this 
shows the benefit of effective consulta-
tion by Skills Australia,” Mr Ward said. 

The SOL identifies specialised occu-
pations of high value and having bar-
risters and solicitors back on the SOL 
means foreign lawyers can apply for 
a work visa under Australia’s skilled 
migration program, without the need 
to receive sponsorship from a firm or 
state government. 

Law Council welcomes reinstatement of legal 
practitioners to Skilled Occupation List

“The Law Council has identified that 
there is a shortage of lawyers in rural, 
regional and remote (RRR) areas of 
Australia and has been actively working 
on recruitment and retention initia-
tives to try and address this issue. 

“Recruitment of foreign lawyers in 
RRR areas is one way of addressing 
this skills shortage, which is part of an 
overall recruitment and retention strat-
egy for the lawyers outside metropoli-
tan areas,” Mr Ward said.

This announcement comes after the 
recent launch of the Law Council’s 
RRRLaw campaign which aims to 
promote legal careers in country areas 
and to link law graduates and more 
experienced lawyers from Australia and 
overseas with firms in RRR areas.

“Obviously there will still be some 
complexities around admission require-
ments but it will help to address skills 
shortages in RRR areas.

“Overall, this is excellent news for 
RRR practitioners as we are aware of 
legal practitioners in international juris-
dictions who are interested in meeting 
these needs,” Mr Ward said.

The revised SOL is due to take effect 
from 1 July 2011.

http://rrrlaw.org.au/
http://rrrlaw.org.au/
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Centre of excellence for business law advocacy

Tony O’Malley started his legal career 
in Australia firmly at the deep end of 
the pool. Originally from the north-
west town of Preston in the UK, he 
came to Australia on the back of an 
old-fashioned love story having met 
his then future wife, an Australian girl 
travelling through the UK at the time, 
while working for a large law firm in 
London. 

You would not know talking to 
O’Malley, however, that he originally 
hailed from a region known for its 
very distinctive and thick Lancastrian 
accents, “My first six months in Aus-
tralia were spent in Bundaberg up in 
Queensland so it was a deep immersion 
into Australian life,” he said.

O’Malley came to Australia in 1994 
and after working in private practice for 
about a year, he began work as a dep-
uty-general counsel at Telstra. In 2000, 
he went back to private practice at law 
firm Mallesons as a partner in the com-
petition and telecommunications area.

“I had a real interest in the reform of 
competition and telecommunications 
law and policy as it was a significant 
focus of government attention at the 
time,” O’Malley said. It was through 
his associations and work at Malle-
sons that O’Malley eventually came 
to be involved with the Law Council, 
and more specifically the Business Law 
Section (BLS). “One of my Partners 
at Mallesons, Roger Featherston, said 
to me: ‘Don’t sit on the side here, get 
involved with the discussion.’”

And get involved O’Malley did. 
A vacancy became available on the 
Executive Committee and O’Malley 
jumped at the chance to get involved. 
O’Malley has now been involved with 
the Law Council in different capacities 
for over 10 years now and has ascended 
to the role of Chair of the Business Law 
Section.

The BLS was established in August 
1980 by the Law Council of Australia 
with jurisdiction in all matters pertain-
ing to business law. It provides a forum 
through which lawyers and others 

interested in law affecting business can 
discuss current issues, debate and con-
tribute to the process of law reform in 
Australia, and enhance their profes-
sional skills. It is the Law Council’s 
second largest Section, with 13 special-
ist Committees, all of which are now 
active in most of the mainland capital 
cities.

The BLS prepares many of the Law 
Council’s submissions each year, putting 
the views of the business community 
and the legal profession directly to the 
Commonwealth Government and its 
agencies, and Federal Parliamentary 
Committees. Recent examples include 
the Clawback of Executive Remunera-
tion submission that is featured in this 
edition of @theLCA.

The BLS also represents the Law 
Council on a number of bodies—
for example, the National Taxation 
Liaison Group and its sub-committees, 
the Customs and Border Protection 
National Consultative Committee and 
its sub-committees and the ASX Cor-
porate Governance Council. Through 
the Taxation Committee, the BLS is 
also represented on the Resource Tax 
Implementation Group, which is pres-
ently examining how the controver-
sial Mining Resources Rent Tax will 
operate in Australia.

“The BLS has grown substantially 
over the last 10-15 years as a Section,” 
O’Malley said. “We see ourselves as 
an integral part of the broader Law 
Council family. We now have over 1200 
members and the brand of the Section 
has improved due to the engagement 
that we have with government and its 
key agencies. When I look back over the 
last decade and think of the, literally, 
hundreds of submissions that the BLS 
has made in areas such as competition 
policy, corporations law, insolvency 
law, tax law and intellectual property, 
in all of these areas the BLS has made 
an enormous difference in the quality 
of legislative outcomes.

The BLS has an annual planning 
session in February with the chairs 

Tony O’Malley

and deputy chairs of each BLS special-
ist committee to plan out the Section’s 
focus and examine what some of the 
big-ticket items are within the broader 
public discourse. O’Malley says three 
of the key priorities for the BLS in 
2011 are: trade practices, tax and the 
National Broadband Network. 

In the trade practices area, the BLS 
will be heavily engaged in the debate 
on the proposed price signaling and 
information exchange laws. The pro-
posed laws are primarily focused on the 
banking sector in response to Govern-
ment criticism of the way in which the 
banks responded to rate increases by 
the Reserve Bank. “The Government 
was concerned that the banks were sig-
naling to each other where they were 
going to move their rates,” O’Malley 
explained. “There’s specific legislation 
being designed in relation to that and 
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the BLS is monitoring its progress care-
fully.” The BLS maintains the current 
laws already address the concerns 
raised by the Government and remains 
unconvinced the legislation is neces-
sary. O’Malley said the BLS is advis-
ing the government to proceed with 
caution and the section has, and will 
continue to make, detailed submissions 
on this issue.

On the tax side, O’Malley says that 
the proposed tax forum to be held in 
October will be another focal point 
on the BLS’s activities. The forum will 
involve approximately 150 representa-
tives of community groups, businesses, 
unions, and governments, as well as aca-
demics and tax practitioners to discuss 
ways to build on the Commonwealth 
Government’s ambitious tax reform 
agenda. “The Tax Forum will help 
identify those reforms that have broad 
agreement across the community, and 
will also provide valuable insight into 
the competing priorities that must be 
weighed against one another in a fis-
cally-constrained environment,” Federal 
Treasurer Wayne Swan said in a press 
release about the forum. O’Malley said 
the BLS is very keen to contribute to 
the forum through its Taxation Com-
mittee and will release further details as 
the event draws closer.

The Commonwealth Government’s 
proposed carbon tax will no doubt be 
a major discussion point at the taxa-
tion forum and although O’Malley 
said the politics of the situation is best 
left to those in Parliament House, he 
notes the BLS has made approaches to 
become involved in any future develop-
ment. “Once the carbon tax proposal 
is released, the BLS will be examin-
ing the functional aspects: will it be 
a fair regime? Will it work? It is a tax 
that will be manageable for business?” 
he said. “Details are fairly scant at the 
moment on how the carbon tax will 
work, but the BLS, through its Taxa-
tion Committee and Climate Change 
Working Group, is in the process of 
making contact with Greg Combet 

Federal Minister for Climate Change 
and Energy Efficiency to get involved 
with the debate early so we can help 
with the formulation of the tax—if 
there is to be one of course.” 

The third priority for the BLS, the 
National Broadband Network, is one 
O’Malley is particularly interested in 
given his background as former in-
house counsel at telecommunications 
giant Telstra. “This year, one of the big-
ticket items for the Government will be 
putting in place the access framework 
for a national broadband network, 
setting out the terms upon which retail 
telecommunications companies will 
access the network,” O’Malley pointed 
out. “The laws that relate to that will be 
very important because they’ll set the 
competition framework for the next 
10-20 years in the telecommunications 
industry. What was viewed by some as 
the old Telstra monopoly, which was 
formed by the copper access network 
they own, will be replaced by a broad-
band network the Government owns, 
so it’s important from a competition 
policy perspective there be workable 
access arrangements.” The BLS’s Media 
and Communications Committee are 
heavily involved with a review of this 
legislation and are working on submis-
sions, with a focus on the fairness of 
the new broadband regime to make 
sure it promotes, and not hinders, 
competition.

O’Malley is now into his second year 
as Chair of the BLS—Chair appoint-
ments on the BLS are held on a bi-
yearly basis—and will step down from 
the position effective 31 December 
2011. He plans to stay involved with 
the BLS through its Executive Com-
mittee and the Competition and Con-
sumer Committee, which he has been a 
member of since he got involved with 
the Law Council in 2000. He is proud 
of the achievements of the BLS and 
said since humble beginnings in 1980, 
it has developed into one of the preemi-
nent bodies for business law advice and 
advocacy in Australia. “When I look at 

where the BLS is now and when I look 
at the future direction of the section, 
I think continuing to strengthen our 
relationship and brand with govern-
ment and key agencies is important as it 
gives us a credible and respected voice,” 
O’Malley said. “The BLS is becom-
ing more sophisticated and becoming 
better at prioritising the work we do, 
which helps us better influence debate 
and reform over a number of areas.”

In terms of the legacy he leaves 
once he departs as Chair of the BLS, 
O’Malley is keen to better highlight the 
BLS’s commitment to small business in 
Australia. He said there is a perception 
that the BLS is only advocating for the 
interests on big business, “We never set 
ourselves up to be like that,” he said. 
“We set up a Small Business Commit-
tee last year and from humble begin-
nings it has now started to get some 
real traction. The Committee has met 
with the Federal Minister for Small 
Business, Nick Sherry; they’ve partici-
pated in the National Small Business 
Summit; and they’re now starting to 
make submissions and really build their 
membership base. I’d like to think that 
by the end of this year, it will be a fully 
functioning committee and that the 
perceived gap in advocacy within the 
BLS will be filled.”  

 O’Malley sees the Section as an inte-
gral part of the Law Council family and 
said it will continue to play an impor-
tant role in the current and future 
direction of the organisation, “What 
the section has done is contribute enor-
mously to the Law Council’s brand and 
reputation in Canberra,” he said. “In the 
area of business law, the BLS has really 
created a centre of excellence under the 
Law Council banner where there’s now 
a well-recognised forum to debate and 
discuss laws affecting to business and 
also in contributing to law reform.”

Centre of excellence for business law advocacy (cont.)
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Q&A with Teresa Dyson

Teresa Dyson is a taxation law special-
ist at Blake Dawson and Chair of the 
Business Law Section’s Taxation Com-
mittee. She has been acknowledged as a 
leading individual in tax by Chambers 
Global, 2011 and Best Lawyers Aus-
tralia, 2011.

Teresa acts for a wide range of clients 
in the corporate, government and not-
for-profit sectors, providing taxation 
advice on a wide range of matters. Her 
passion for tax law stems from evolving 
nature of the area and the exposure it 
has offered her to a gamut of different 
legal disciplines.

Teresa is actively involved in consul-
tation about new tax legislation and 
administrative interpretation, and as 
Chair of the Taxation Committee she 
is pursuing an active agenda in areas 
including mining, anti-avoidance and 
trust account taxation reform.

Teresa kindly donated her time to 
talk with @theLCA about the Taxation 
Committee, as well as some pressing 
tax-related issues to the legal profession 
and broader Australian community. 

What is the Taxation Commit-
tee and what function does it 

serve within the BLS?
The Taxation committee comprises 
about 110 representatives across 
Sydney, Melbourne, Brisbane, Adelaide 
and Perth. 

The Committee engages in high level 
discussions and consultation with a 
number of the development bodies, 
particularly the Australian Taxation 
Office (ATO), the Treasury, the Board 
of Taxation and the Office of the 
Inspector General of Taxation.

The Committee is represented on 
a number of specific liaison groups 
that are run by the ATO, particu-
larly the National Tax Liaison Group 
(NTLG), as well a series of sub-groups 
that encourage very high level consul-
tation and participation on particular 
issues affecting taxation in general, 
but also in more specialised areas too, 
such as trust law, property, finance and 
general commercial and corporate law.

How did you come to be involved 
with the Taxation Committee?

I became involved with the Melbourne 
Committee a number of years ago. 
Throughout my career I have taken a 
very active role in tax reform and con-
tributing to the development of leg-
islation, and also how the profession 
works with the administration side of 
the ATO to ensure the rules work in a 
clear and intended way. 

When I moved to Brisbane a couple 
of years ago I accepted an invitation to 
be the Deputy-Chair of the Brisbane 
Committee; and then as Chair of the 
National Committee this year.

What is the primary function of 
the Taxation Committee?

The Committee has many functions. 
We act as the interface between the 
legal profession and the tax adminis-
tration functions of the ATO, which 
is an important role in relation to the 
ongoing administration of tax and tax-
ation law in Australia. 

When there is consultation or change 
or review of tax laws then there’s often 
submissions or consultation that is 
required. The volume of changes and 
submissions being announced has been 
unprecedented, so the committee has 
worked on upwards of 25 submissions 
this calendar year alone. The submis-
sions range across a variety of issues that 
are important to the interpretation of 
taxation law including the taxation of 
trusts, GST issues and anti-avoidance 
provisions.

What are some of the big-ticket 
items on the Taxation Com-

mittee’s current agenda?
The Committee is becoming far more 
engaged and involved in the ongoing 
discussions regarding taxation law: 
we’re currently represented on Resource 
Tax Implementation Group and the 
National Tax Liaison Group (NTLG) 
Resource Tax sub-group. These two 
groups are intrinsically involved in 
the development of the Federal Gov-
ernment’s Mining Resource Rent Tax 

(MRRT) and we’re playing an impor-
tant role in helping shape these new 
rules.

The Committee is also heavily 
involved in the current interim 
approach to the taxation of trusts and 
we’ll be involved in the broader review 
of this area as it progresses through the 
year. 

There are also some interesting devel-
opments in the area of tax adminis-
tration that the Committee will be 
involved with, particularly in relation 
to corporate tax, which is very cutting-
edge on the administration front. 

We are also putting the final touches 
on our annual Workshop, which will 
feature high level discussion between 
senior practitioners, Treasury, the 
ATO and the judiciary and we are 
pleased to have the Chief Justice of the 
High Court, the Honourable Justice 
French, as our keynote speaker. And 
we are looking towards the Federal 
Government’s Tax Forum, scheduled 
for October and the opportunity to 
engage in the debate about the future 
tax system.

The MRRT has been particularly 
controversial from its original 

form to what it is now. How is the 
Taxation Committee involved in its 
ongoing development? 
The Committee is involved in two 
groups related to the MRRT. The 
first group is the Resource Tax 

Teresa Dyson
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Implementation Group, which includes 
representatives of the mining industry, 
Treasury and ATO. The second group is 
the NTLG, which the ATO has started 
preemptively to work on administra-
tive guidance on the tax.

The Committee has been making 
positive contributions to both groups, 
and ultimately the new taxing regime 
and the way it will be administered.

What do you view as some of the 
other major pressing issues 

relating to taxation law in Australia?

The two biggest general issues at the 
moment would be the taxation of trusts 
and anti-avoidance provisions. People 
are always interested in new regimes, so 
the resources rent tax is obviously one 
of them. Australia has also just passed 
10 years of GST and there are a range 
of issues still emerging in that area; as 
well as some of the other long-standing 
regimes including consolidation and 
debt equity. 

There are issues across the whole 
breadth of the tax system such as 
the small-medium enterprise (SME) 
market; and also in the international 
market including Australia’s treatment 
of offshore income. Again, the impact 
of the Tax Forum on changes to Aus-
tralia’s taxing system will be important. 

Can you expand on the anti-avoid-
ance and trust account taxation 

issues? Why are they pressing issues 
within the taxation sphere? 
Anti-avoidance is a perennial issue to 
do with the interpretation of tax law. 
Because it’s a particularly sensitive area, 
there’s always a lot of attention paid to the 
way in which the rules are interpreted; 
the courts take their own interpretation 
and they’re not always easily predictable, 
which is the nature of the anti-avoidance 
rule we have in Australia. 

There was a Treasury discussion paper 
from last year that looked at whether 
any enhancements or improvement 
could be made to the legislation. That’s 
in Treasury’s court at the moment and 
the ATO is also actively investigating 
with practitioners the way in which the 
regime is currently administered. 

In terms of trusts: the rules relat-
ing to the taxation of trusts have been 
around a long time. Whether or not the 
laws are sophisticated enough, or able 
to be interpreted in a way that is sophis-
ticated enough to cope with the current 
commercial use of trusts, remains a 
question. 

 There are issues of interpretation 
around some of the core elements of 
the taxation of trusts, particularly in 
relation to income derived from them. 
It’s an area where there have been a few 
recent cases that have highlighted some 
of the complexities in the area. There 

Q&A with Teresa Dyson (cont.)

The latest updates have been posted to the CLPwatch website. 
The CLPwatch site was established by the Law Council’s Federal Litigation Section to provide regular updates and case 

notes on cases affecting client legal privilege for practitioners. 
Case notes added this month are:

Brennan & Shaw◊	  [2011] FamCAFC 11 (2 February 2011)
Krok v Szaintop Homes Pty Ltd (No 1)◊	  [2011] VSC 16 (8 February 2011)
British American Tobacco Australia Services Limited v Laurie◊	  [2011] HCA 2 (9 February 2011)
Wingecarribee Shire Council v Lehman Brothers Australia Limited (in liq) (No 5)◊	  [2011] FCA 245 (18 March 2011)
TransGrid v Members of Lloyds Syndicate 3210◊	  [2011] NSWSC 301 (13 April 2011) 

Visit the CLPwatch website for these case notes and more. 

CLPwatch update

have been calls at the judiciary level 
right down for a review to ensure that 
the rules are being interpreted correctly 
and are sufficient to cover the modern 
structures.

Legislation providing some interim 
measures to assist the interpretation 
of the taxation of trusts rules has been 
introduced into Parliament on 2 June 
2011. This is the first step in what is 
anticipated to be a broader review of 
the taxation of trusts that will hope-
fully provide more clarity.

Do you feel there is greater scope 
for the legal profession to be 

involved with the development of tax-
ation law in the future?

Certainly. There is already a good 
working relationship between the legal 
profession and the ATO and Treas-
ury, but like all things there is always 
scope for improvement. Ensuring the 
Law Council is represented, on behalf 
of our members, at all of the forums 
and working groups the ATO offers 
is important and is something the 
Taxation Committee will continue to 
actively pursue. Similarly, continued 
involvement in the development of 
new policy and legislation at the Treas-
ury and Government levels will benefit 
the development of new law, given the 
very high quality input our members 
are able to provide. 

http://www.lawcouncil.asn.au/sections/federal-litigation/clpwatch/clpwatch_home.cfm
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Executives feeling the pinch of clawback

History will remember the Global 
Financial Crisis (GFC) as an event that 
nearly crippled the world’s economy 
beyond repair. The effects of the GFC 
are still evident throughout the world 
today, most notably in Europe and 
North America. 

In the wake of such a catastrophic 
event in world history, corporations 
across the globe continue to be under 
intense scrutiny for their role in the 
GFC. Of particular concern is execu-
tive remuneration. Questions were 
raised about the levels of executive 
remuneration given the perilous state 
of economies worldwide.

In March 2009, the then Assist-
ant Treasurer, the Hon. Chris Bowen, 
instructed the Productivity Commis-
sion to undertake an extensive review of 
Australia’s director and executive remu-
neration framework. The Commis-
sion’s final report, released in January 
2010, listed a number of recommenda-
tions aimed at further strengthening 
Australia’s remuneration framework. 

In the Government’s response to the 
Commission’s report, it indicated its 
intention to implement most of the rec-
ommendations. But the Government 
also announced that it would under-
take further consultation on an addi-
tional proposal to clawback bonuses 
paid to directors and executives in the 
event of a material misstatement in the 
company’s financial statements.

The Clawback of Executive Remuner-
ation Where Financial Statements are 
Materially Misstated Discussion Paper 
may have raised a few eyebrows in cor-
porate Australia and rightly so. 

“The Government put out for discus-
sion whether there should be an amend-
ment to corporations law or the listing 
rules to insert a provision that would 
give companies the ability to recover 
executive bonuses that have been 
proven to be based on false or mislead-
ing financial statements,” says Chair of 
the Law Council of Australia’s Corpo-
rations Committee, Guy Alexander. 

Alexander says there are many simi-
larities in the development of the 

Clawback proposal to that of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act that has 
been legislated in the US. The Dodd-
Frank Bill is described as the most com-
prehensive changes in the US financial 
sector since the Great Depression and a 
key change contained within Act allows 
for a company to recover bonuses paid 
to current or former executives based 
on incorrect financial statements.

“The Australian Government is 
trying to be tough on executive remu-
neration and thinks Clawback is an 
issue that could be relevant in the Aus-
tralian context—particularly given the 
legislation of the Frank-Dodd Act in 
the US,” Alexander says.

In its submission to the Treasury on 
the issue, the Corporations Commit-
tee put forward the view that clawback 
of bonuses based on incorrect finan-
cial statements was not needed within 
Australia. “The Committee is strongly 
of the view that legislative change is 
not required to enable a company to 
clawback executive remuneration paid 
on the basis of financial statements 
which have been overstated. Given the 
wide range of performance measure 
upon which remuneration is based, any 
clawback needs to be dealt with in the 
employment contract under which it is 
paid. There is no need for a statutory 
clawback mechanism in Australia,” says 
the submission.

According to Alexander there little 
evidence that clawback provisions are 
relevant to corporate Australia, “The 
Government has not pointed to any 
evidence that shows there is a problem 
in Australia,” says Alexander. “Nobody, 
in fact, has been able to point to a situ-
ation where someone’s bonus has been 
calculated by reference to the misstated 
financials and when that’s been found 
out, the company hasn’t been able to 
take action to recover that amount.”

In fact, as the submission states, com-
panies can include the right to recover 
overpaid amounts in their service agree-
ments with executives. If the company 
has such a contractual right, it is not 

clear what is added by a statutory provi-
sion requiring the executive to pay back 
that amount. If the company failed to 
pursue its contractual rights, the share-
holders will have remedies against the 
directors for breach of duty, and are 
likely to have a right to bring a statu-
tory derivative action in the name of 
the company in any event. Shareholders 
should not be able to recover directly 
against the executives as the right to 
recover the overpaid amount is a right 
of the company, not the shareholders.

Perhaps one of the biggest issues with 
clawback is the method with which 
the bonuses are actually determined. 
Performance conditions attached to 
executive remuneration are seldom 
based solely on net profit or some other 
metric set out in the company’s statu-
tory accounts. Usually, performance 
based pay is tied to other factors, such as 
a strongly performing share price; and 
as the stock market has shown through 
its peaks and troughs, there are many 
factors (sometimes outside the control 
of a business) that can influence prices.

 If performance is measured by move-
ment in the share price, there are signif-
icant difficulties in establishing causal 
links between misstated information 
in a company’s statutory accounts 
and those movements. There will be 
many factors which impact on a com-
pany’s share price other than histori-
cal numbers in a company’s statutory 
accounts.

“A lot of bonuses are calculated based 
on TSR—Total Shareholder Return,” 
Alexander says. “Because executive 
remuneration is in many cases tied to 
things like TSR, if there is an overstate-
ment of profit in the financial state-
ments that might have impacted the 
share price, but it’s still almost impos-
sible to work out what the share price 
would have been without the misstate-
ments. There are too many additional 
factors that influence a share price on 
a daily basis.”

So if clawback of bonuses paid on 
the basis of false or misleading financial 
statements would be of limited utility 
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Executives feeling the pinch of claw-
back (cont.)

due to the method with which many 
bonuses are calculated, what’s the harm 
in putting a claw provision into the 
Corporations Act? 

“Other than the limited utility and 
lack of evidence that it is needed, a 
further question is: how much do you 
clawback?” Alexander says. “The Treas-
ury paper suggests as one alternative a 
‘bright line’ test where, the percentage 
of the bonus to be clawed back is, say, 
10 times the percentage of the misstate-
ment in the accounts. So if the finan-
cial statements were out by say eight 
per cent, then you would clawback 80 
per cent of the bonus—the issue with 
this is that it’s an arbitrary figure that 
ignores the fact the misstated figures 
might have been an innocent mistake. 
If it was, however, deliberate and you 
really want to get people for cooking 
the books, just increase the penalties 
for doing that rather than just taking 
an arbitrary figure of a bonus.”    

Rather than impose clawback provi-
sions that could prove difficult to sub-
stantiate, the submission also proposes 
a potentially useful reform would be to 
impose on listed companies a require-
ment to disclose whether contracts 
with senior executives include provi-
sions allowing the company to claw-
back amounts paid if bonuses have 
been triggered when they were not 
properly earned. This could be in the 
form of disclosure in the remuneration 
report prepared under section 300A, 
or as an additional disclosure in the 
annual report on Principle 8 (Remu-
nerate fairly and responsibly) of the 
ASX Corporate Governance Council’s 
Principles and Recommendations. 

“What the government is floating is 
particular amendments to the Corpo-
rations Act that are being put forward 
to fix a problem that isn’t particularly 
relevant to the Australian jurisdiction, 
and actually may be done in an arbi-
trary and capricious manner,” Alexan-
der says.

Anti-money laundering regulation

Anti-money laundering (AML) reg-
ulation and its current and poten-
tial impact on the legal profession 
is a policy issue of significant inter-
est to the Law Council and to the 
Australian legal profession. There 
are several different aspects to the 
Law Council’s work in this area, for 
example:

Lobbying government to ensure 
that any AML regulation of the 
profession is:

Based on real evidence about ◊	
the money laundering risks 
faced by practitioners and is 
precisely targeted at address-
ing that risk.
Consistent with the existing ◊	
regulatory obligations of the 
profession and, if possible, is 
integrated into that regulatory 
framework. 
Does not involve legal practi-◊	
tioners being asked to covertly 
collect and provide informa-
tion about their clients to 
regulators.

Monitoring relevant develop-
ments overseas particularly with 
regard to:

Revisions and commen-◊	
tary on the Financial Action 
Task Force’s (FATF) 40+9 
Recommendations.
Liaison and discussion ◊	
between the International Bar 
Association and FATF.
The disparate approaches ◊	
adopted by other jurisdic-
tions to implementing the 
FATF recommendations, par-
ticularly as they apply to legal 
practitioners.

Providing information to the  
 profession about:

Their current obligations under ◊	
existing AML legislation.
The likely content and impact ◊	
of further proposed AML 
regulation. 
Best practice policies and proce-◊	
dures practitioners can employ 
in their businesses to ensure that, 
regardless of what their regulatory 
obligations are or might be, they 
protect their business and their 
reputation from being misused by 
money launderers.

Earlier this year, the Law Council 
Secretary-General met with the CEO 
of AUSTRAC to discuss a number 
of these matters. AUSTRAC is the 
agency tasked with overseeing the 
implementation and enforcement of 
Australia’s AML regulation. At the 
meeting, AUSTRAC undertook to 
provide two articles for distribution by 
the Law Council and its Constituent 
Bodies, as follows:

A ‘refresher’ article on existing ◊	
anti-money laundering obliga-
tions which may be of relevance 
to members of the profession.
An article on money laundering ◊	
red flags which may assist the 
profession in identifying and mit-
igating the risk that their practice 
might be used to launder money.

The first of these articles has now 
been provided and is available on the 
Law Council website. Other relevant 
AML information for the profession 
is also available on the Law Council 
website.

http://www.lawcouncil.asn.au/shadomx/apps/fms/fmsdownload.cfm?file_uuid=49931722-A2BE-695D-FACB-B9F18A281E81&siteName=lca
http://www.lawcouncil.asn.au/programs/national-policy/aml/aml_information.cfm
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New initiative helping revitalise legal services in country Australia

Australia is one of the most urbanised 
nations on the planet. Just over three- 
quarters of Australia’s population live 
in its 17 major cities and it’s a trend 
that is only increasing. Urban sprawl is 
one of Australia’s most pressing issues 
as the population continues to rise and 
infrastructure fails to keep pace with 
the ever-increasing growth.

And as our cities grow, there’s a 
rising social disaster that is threatening 
the ongoing existence of many com-
munities in country Australia. Like a 
drought slowly evaporating life from 
the land, the population of many rural, 
regional and remote (RRR) communi-
ties in Australia is dwindling.

In the period 2008-2009, population 
losses mainly occurred in inland rural 
Australia. The population of Australia 
is projected to be 35 million by mid-
century and the vast majority of this 
growth will be concentrated in major 
cities. Australia’s cities are set to get 
even bigger, whereas many RRR com-
munities will continue to dwindle.

As RRR communities’ populations 
decrease in size, a drain on professional 
services inevitably follows. Doctors, 
nurses, dentists, teachers and lawyers 
are all in great demand in many RRR 
areas, but instead of going up, their 
ranks are steadily thinning out.

In 2009, the Law Council under-
took a survey of RRR practitioners 
to establish a concrete foundation for 
a problem that had only ever existed 
anecdotally. The results of the survey 
were alarming: RRR Australia is having 
difficulty in attracting and retaining 
legal professionals. 

Many law firms, community legal 
centres and public assistance services 
are unable to find suitable lawyers to 
fill vacancies when they arise and are 
being impeded by the drain of corporate 
knowledge caused by a constant turnover 
of staff. There is also evidence to suggest 
this situation will deteriorate further in 
the next five to 10 years as a large number 
of experienced principals retire.

In response to the issue, the Com-
monwealth Attorney-General, Robert 
McClelland, and the President of the 

Law Council of Australia, Alexander 
Ward, recently launched a new ini-
tiative, RRRLaw, which is aimed at 
attracting more lawyers to work in 
rural, regional and remote areas.

The two key resources that constitute 
the initiative are a promotional DVD 
and website. 	

The RRRLaw DVD offers an insight 
into what life is like in RRR Australia 
through a series of interviews with 
practitioners from RRR Australia. It 
profiles the diverse range of work these 
practitioners do on a daily basis as well 
as highlighting other career, social and 
family reasons for living and working 
in RRR Australia. As Devonport sole 
practitioner Matthew Verney said in 
the DVD: “Life’s bigger than work. 
Sure I’m a lawyer, but here [in Devon-
port] I have the opportunity to be so 
much more.”

“The DVD shows real lawyers 
practising in a diverse range of loca-
tions across RRR Australia including 
Broome, Darwin, Townsville, Dubbo, 
Shepparton, Burnie and Devonport,” 
Ward said. “The website also highlights 
the development opportunities avail-
able in RRR areas, including a range of 
training programs and incentives avail-
able to RRR practitioners.”

The website is the key ongoing 
feature of the initiative designed to give 
a comprehensive overview about the 
RRR initiative, as well as offer tangible 
options for people wanting to make the 
move away from the cities. “rrrlaw.com.
au is the key resource for the RRR ini-
tiative—the website links people to job 
opportunities in RRR Australia and 
has everything practitioners need to 
know about legal careers in RRR Aus-
tralia including interactive case studies 
from people working in RRR destina-
tions,” Mr Ward said.

Lying at the heart of the RRR initia-
tive is a fundamental access to justice 
issue. While access to legal services in 
Australia’s cities is relatively strong, for 
many living in RRR areas, accessing legal 
services is no easy task. In fact, studies 
have shown there are only three lawyers 
per 10,000 residents aged 18 years and 

older in remote Australia when com-
pared to about 11 lawyers per 10,000 
in the capital cities of Australia.

“The Government recognises that 
geography and isolation can present 
challenges when it comes to providing 
access to justice,” the Attorney-General 
said at the launch. “Australia has legal 
system based on the rule of law and 
the principles of equality and access 
to justice for each and every Austral-
ian—no matter where they live. The 
RRRLaw project is an excellent initia-
tive that will go a long way to attracting 
lawyers to remote and regional areas to 
improve legal services.”

Ward echoed the Attorney-General 
sentiments about the initiative and said 
it was about telling the story of how 
lawyers can make a difference outside 
the big cities, how they can live an 
adventure that can last a lifetime and 
how they can advance their careers to 
places they never thought possible. 
“There really are some excellent oppor-
tunities, for lawyers of any disposition, 
out in RRR Australia—I encourage 
all lawyers to explore the website and 
DVD,” he said. “It might just be the 
best career move they will ever make.” 

RRRLaw is an initiative of the Law 
Council of Australia funded by the 
Commonwealth Government as part of 
a broader project on Recruitment and 
Retention of Lawyers in Rural, Regional 
and Remote (RRR) Areas undertaken by 
the National Association of Community 
Legal Centres Inc.

Further information on the Law 
Council’s RRRLaw initiative is avail-
able at www.rrrlaw.com.au

http://rrrlaw.org.au/
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Living and working in RRR Australia

The following is an interview with a 
RRR practitioner from Broome, which is 
also available in the Case Studies section 
of the RRRLaw website (www.rrrlaw.
com.au).

Julia Barber is a sole practitioner in the 
Top End town of Broome, Western 
Australia. Julia deals with clients across 
a multitude of different areas of law 
and has clients spread throughout Aus-
tralia. She loves the outback lifestyle of 
Broome and is particularly fond of local 
camping hot spots and the internation-
ally famous Cable Beach.

How did you come to be practis-
ing law in Broome?

I was a solicitor in Melbourne and my 
husband had previously been a road 
train driver throughout remote parts 
of northern Australia, and he decided 
he wanted to get back to doing what 
he loved which involved living and 
working at cattle stations. We had two 
small children, who were two and four, 
and ended up giving the new lifestyle 
a go. I had another child whilst living 
up there and we eventually moved to 
Broome to give them access to other 
children and for us to enjoy a bit of a 
beach life style. We intended to stay for 

a month or two! We stayed and after 
two years of doing other things, I took 
up practising law again. 	

Why do you enjoy practising law 
in Broome?

I enjoy practising law in Broome 
because the law is so varied. You are 
able to practise in different areas and, at 
times, jurisdictions, which means you’re 
learning each and every day and it also 
keeps you really fresh in your job—you 
don’t get bored or complacent.	  

I have clients throughout Australia 
and practise in many areas of law 
including family law, criminal law, 
civil litigation, personal injuries, estate 
planning, probate, conveyancing and 
commercial law. 

Having experienced work in both 
a metropolitan city and remote 

area of Australia, what aspects of 
your lifestyle did you find required 
adjusting?
Everything! Professionally, it’s very 
challenging. You’re thinking on your 
feet all the time and you’re constantly 
hopping in and out of different areas of 
law. Sometimes I might see eight clients, 
with each of them requiring advice in 
a different area of law, whereas in the 

larger cities like Melbourne you’re gen-
erally practising in just one area. 

Personally, there is a really strong 
sense of community in Broome. The 
area affords you to be flexible, so, for 
example, if you have children, it’s much 
easier to work around them.

You’re also able to form some really 
strong friendships living in a tight- 
knit community like Broome. The 
people here are very good to each 
other: if people are sick you often find 
others dropping around a casserole, 
for example, and I suspect that’s not 
so much the norm in cities these days. 
You get to meet some really interesting 
people and have a great social life.

What have you found to be 
the most rewarding part of 

working in Broome?
Working for myself; while it’s extremely 
challenging, it’s yours—and you really 
do make a difference in your local 
community.

You’re also learning every day. I’ve 
been involved in the law since I was 16 
and now, at nearly 50, I can genuinely 
say that I continue to love what I do 
and a lot of what I love about my work 
is linked to Broome.

What advantages have you dis-
covered to living and working 

in Broome?
I don’t think you’d get the same flexi-
bility working in a metropolitan city as 
you do in Broome. For people who are 
younger and wanting to start out in the 
legal profession, or even older lawyers 
who want a lifestyle change, you can 
do that in RRR areas. People here 
understand about other commitments 
because they have the same issues.

The reality is that you’re so close to 
where you work, there are no traffic 
lights so it’s easy to get around and 
you’re never stuck in traffic, the weather 
is great—I run along Cable Beach every 
day and it’s easy to make time for things 
like that.

Julia Barber
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Living and working in RRR Australia

In moving from Melbourne to 
Broome, what preconceived 

notions, or myths, about life in a RRR 
area have you found to be untrue?

The common myths about life in 
Broome are that there’s nothing to do, 
it’s boring, lonely, the weather’s too hot 
and you can’t expand yourself profes-
sionally. The reality is it’s nothing like 
that. 

Professionally, you’re as busy as you 
want to be. If you work hard, the work 
will keep coming in. People are often 
worried about work prospects when 
they ask me about Broome, but there 
is so much work here—you can earn a 
really good living. 

As someone who has lived and 
raised a family in Broome for 

a number of years now, what advice 
would you give to someone who may 
be in a similar situation and was con-
templating a move to a RRR area of 
Australia to practise law?
My advice would be: just do it. Too 
many people get bogged down in the 
detail with things like money, kids and 
work when it really isn’t a big concern. 
In my experience, kids love the lifestyle 
here and as a parent you will actually 
have more time to spend with them. 
You’re able to have more interaction 
with your children: you’re able to 
attend their assemblies and sports days 
and be more involved in their lives. You 
tend to spend what you earn, so if you 
are earning less whilst travelling you 
live on less—it is amazing what you 
can do without when you have to and 
equally incredible as to how easily you 
can slip back into town life when you 
stop for a while and start to accumulate 
all over again.

I would never hesitate to recom-
mend a place like Broome to anybody. 
Australia is an amazing place and not 
enough Australians actually see it—the 
experiences here can’t be bought. There 
are wonderful opportunities for all 
sorts of people to work remotely and 
your sense of achievement when you 
see the difference you make in peoples’ 
lives is huge.

The May 2011 edition of the Australasian Law Management Journal has 
recently been issued, and includes articles on:

Office layouts are no open and shut case.◊	
Emission possible: how law firms can cut their carbon footprint.◊	
Top employers share their cultural secrets.◊	
Q&A: Robert Milliner—‘You just can’t execute without communication, ◊	
communication communication’.
Future firm: Voice coaching can give you a winning edge.◊	
Technology: Can you bank on BYO computers?◊	
Finance: Giving partners their fair share.◊	

To access the articles or to subscribe to have the journal delivered directly to 
your inbox visit www.lawcouncil.asn.au/almj

Australasian Law Management Journal

Upcoming Events

June 2011
The future of international arbitra-»»
tion in Australia
6 June, LIV Lecture Theatre, 
Melbourne
www.liv.asn.au
The Eighth Gerard Brennan »»
Lecture
24 June, Bond University, Gold 
Coast
www.bond.edu.au/law-events

July 2011
Official Launch of the South »»
Pacific Lawyers’ Association
10 July, Sydney
www.southpacificbars.org
Commonwealth Law Ministers’ »»
Meeting
11-14 July, Sydney
www.clmm2011.org

August 2011
Adelaide Family Law Intensive »»
13 August, Adelaide 
Email kristie.fitzgerald@lawcouncil.
asn.au

September 2011
LAWASIA Law Management Confer-»»
ence: From ‘Good’ to ‘Outstanding’ 
– it’s all about your people
9-10 September, Hong Kong
http://lawasia.asn.au/Law_Manage-
ment_Conference_Home.htm

October 2011
24th LAWASIA Conference»»
9-12 October, Grand InterContinental, 
Seoul, Korea
www.lawasia2011seoul.org
Essentials of Family Law Practice»»
20-22 October, Hilton Hotel, Adelaide
http://www.familylawsection.org.au/
Annual Conference of the Interna-»»
tional Institute of Law Association 
Chief Executives
19-23 October, Adelaide
Email Jan.Martin@lawsocietysa.asn.au

http://www.lawcouncil.asn.au/lca/index.cfm?19F9634D-1E4F-17FA-D274-5D45C5104D36
http://www.liv.asn.au/News-and-Publications/eNews/Invites/2011-Intel-Arb
http://www.bond.edu.au/faculties-colleges/faculty-of-law/events-and-competitions/BD3_016868
http://www.southpacificbars.org/official-launch-south-pacific-lawyers-association
http://www.clmm2011.org/
mailto:kristie.fitzgerald@lawcouncil.asn.au
mailto:kristie.fitzgerald@lawcouncil.asn.au
http://lawasia.asn.au/Law_Management_Conference_Home.htm
http://lawasia.asn.au/Law_Management_Conference_Home.htm
http://www.lawasia2011seoul.org/
http://www.familylawsection.org.au/
mailto:Jan.Martin@lawsocietysa.asn.au

