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Should any activities that may cause harm (harm includes
destroy, deface or damage) to this Aboriginal Place be
contemplated, consent should be sought from the Director
General of the Department of Premier and Cabinet. Activities
or works for the conservation or protection of the Aboriginal
Place that are carried out by an officer of the Office of
Environment and Heritage or under the direction of such
an officer, in accord with section 87A (a) of the Act may be
exempt.

ROBYN PARKER, M.P.,
Minister for the Environment
DESCRIPTION
Land District — Gosford; LGA — Lake Macquarie
County Northumberland, Parish Morisset, about 6.3ha,
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PARLIAMENTARY REMUNERATION ACT 1989

PURSUANT to section 11 (2) of the Parliamentary
Remuneration Act 1989, | direct that the date for completion
by the Parliamentary Remuneration Tribunal of the 2011
Annual Determination of the additional entitlements of
Members of the Parliament of New South Wales be extended
to on or before 9 September 2011.

Dated: 26 August 2011.

Justice R. P. BOLAND,
President,
Industrial Relations Commission of New South Wales

PARENTS AND CITIZENS ASSOCIATIONS
INCORPORATION ACT 1976

Incorporation of Parents and Citizens Associations

THE following associations are hereby incorporated under
the Parents and Citizens Associations Incorporation Act 1976.
1. Willmot Public School.
2. Yetman Public School.

ADRIAN PICCOLI, M.P,,
Minister for Education

1.
1.1

1.3

3.1

51

PRACTICE NOTE No. 5
Children’s Court of New South Wales
Case Management in Care Proceedings

Overriding objective

This Practice Note has the overriding objective of
enabling the Children’s Court of New South Wales to
deal with cases in its care and protection jurisdiction
justly. Dealing with a case justly includes, so far as
is practicable:

(i) ensuring that in all decisions and determinations
made with respect to the conduct of the case,
the safety, welfare and well-being of the child
or young person, the subject of the proceedings,
are paramount;

(i) that it is dealt with expeditiously and fairly;

(iii) dealing with the case in a manner which is
proportionate to the nature, importance and
complexity of the issues;

(iv) ensuring that the parties are on an equal footing;

(v) ensuring appropriate levels of expenditure of
public funds; and

(vi) allotting to it an appropriate share of the court’s
resources, while taking into account the need to
allot resources to other cases.

The court must seek to give effect to the overriding
objective when it interprets any provision of this
Practice Note.

The just determination of cases before the court
requires that the parties and their legal representatives
fully comply with this Practice Note.

“Children’s Magistrate”

A reference in this Practice Note to a “Children’s
Magistrate” includes a reference to the President of
the Children’s Court and a Local Court Magistrate
exercising the jurisdiction of a Children’s Magistrate.

Powers and discretions of Children’s Magistrates
and Children’s Registrars not affected

This Practice Note does not limit or interfere in any
way with the powers and discretions of a Children’s
Magistrate or Children’s Registrar under the Children
and Young Persons (Care and Protection) Act 1998
(the Care Act), the Children’s Court Act 1997 and the
Children’s Court Rule 2000 either generally or in a
particular case.

Time Standards

The Children’s Court aims to complete 90% of
care cases within 9 months of commencement
and to complete all cases within 12 months of
commencement.

Dispensing with requirements on terms or
conditions

Where a Children’s Magistrate or Children’s Registrar
may give leave or dispense with any requirements
under any Act including the Care Act the Children’s
Court Act 1997, the Children’s Court Rule 2000 or
a Practice Note (including this Practice Note), he or
she may do so on such terms or conditions as he or
she determines.
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6. Representation

6.1  The court requires proper representation of parties
at all appearances. If a party is legally represented,
a legal practitioner with adequate knowledge of the
case must represent that party whenever the case is
listed before the court including a dispute resolution
conference conducted under section 65 or an external
alternative dispute resolution conference conducted
under section 65A of the Care Act. A legal practitioner
(other than the independent legal representative of a
child) must have sufficient instructions to answer the
court’s questions and to enable the court to make all
appropriate orders and directions.

6.2 Ifaparty isrepresented by an agent, that agent should
have adequate instructions to deal with any questions

asked by the court.

6.3 Inthe event that a legal practitioner acts as agent for
a party, the agent must forward a copy of all court
orders and directions to the principal legal practitioner
as soon as possible after the orders or directions are

made.

7. Guardian ad litem

7.1 Inthe event that a legal representative for a child or
young person or of a parent of a child or young person
becomes aware of any circumstance or circumstances
which may warrant the appointment by the court of a
guardian ad litem under section 100 or 101 of the Care
Act the legal practitioner must bring the circumstance
or circumstances to the attention of the court as soon as
is reasonably possible following the legal practitioner
becoming aware of the circumstance or circumstances.

8. Waiver of address for service requirements

8.1 A legal practitioner acting for a party in care
proceedings on a duty basis only is excused from
complying with clause 30F of the Children’s Court
Rule 2000, unless the court orders otherwise.

9. Representation of children and young persons in
care proceedings

The appointment of a legal representative to act for a
child or young person under section 99 (1) of the Care
Act shall be deemed to have been made to a solicitor
or barrister employed or engaged by Legal Aid NSW
on the filing of a care application.

9.1

9.2  When a legal practitioner has appeared on the record
as the legal representative of a child or young person
in an application for an emergency care and protection
order (ECPO) that legal practitioner is taken to be the
child’s or young person’s representative for all future
proceedings and must be notified by the applicant of
any subsequent care applications regarding that child

or young person.

9.3 When a legal practitioner has filed a notice of
appearance or notice of acting as a child’s or young
person’s legal representative in any proceedings
concerning or relating to a care application, that legal
practitioner is taken to be the child’s or young person’s
representative for all future proceedings and must
be notified by the applicant of any subsequent care

applications regarding the child or young person.

10. Explanation pursuant to s. 45 of the Care Act -
“First available opportunity”

10.1 An explanation provided to the court by the Director
General pursuant to section 45 (3) of the Care Act
shall be provided within 7 days of the removal of the
child or the assumption of care of the child.

11. Listing of certain care application (ss 43, 44, 45
and 46)

11.1 Anapplication for an emergency care and protection
order under section 46 of the Care Act or a care
application made following removal of a child or
young person under section 43 of the Care Act or
following assumption of a child or young person into
care under section 45 of the Care Act is, in the ordinary
course, to be listed before a Magistrate the next sitting
day after the application is filed but no later than 3
working days after the application is filed.

11.2 If a care application referred to in paragraph 11.1
is filed in a court registry and the Magistrate is
not sitting, the application should be listed within
the timeframe referred to in paragraph 11.1 at the
nearest court where a Magistrate is sitting. Where
parents cannot attend the alternative court location,
arrangements may be made for the parents to appear

by way of AVL or telephone.

11.3 The Director General is to serve a care application
referred to in paragraph 11.1 on the person or persons
who have parental responsibility for the child as soon
as possible and an affidavit of service or attempted
service is to be filed with the court registry before the

application is determined.

11.4 The Director General is to also notify any legal
representative who has previously filed a notice
of appearance or notice of acting for the child or
young person in previous care proceedings that an
application as referred to in paragraph 11.1 has been

filed.

If it is necessary to adjourn the application to allow:

(a) the person or persons with parental responsibility
to be located or served with the application, or

(b) the person or persons with parental responsibility
to prepare for the hearing, or
(c) the legal representative of the child or children

who are the subject of the application to obtain
instructions or prepare for the hearing,

then the adjournment for any of those purposes should
not exceed 5 working days.

11.5

12. Application to extend an Emergency Care and
Protection Order (ECPO)

12.1 Anapplication for an extension of an emergency care
and protection order (ECPQO) under section 46 (4) of
the Care Act is to be filed in the registry of the court
which granted the original ECPO unless the court
directs otherwise.

12.2 The Director General in making an application for
an extension of an ECPO shall give at least 48 hours
notice to the court, the other parties, and the legal
representative who appeared for the child or young

person in the application for the original ECPO.
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12.3

The requirement to provide such notice may be
dispensed with (or the 48 hour time period shortened)
by the court.

13. Party seeking leave to amend or withdraw

131

application to give notice

A party intending to apply for leave to:

(a) amend acare application (including the grounds
on which the order is sought);

(b) amend the order or orders sought in the
care application following the making of a
determination that the child or young person is
in need of care and protection; or

(c) withdraw a care application,

shall give at least 24 hours notice to the other
parties of that application, unless such requirement
is dispensed with by a Children’s Magistrate or
Children’s Registrar.

14. Subpoenas to produce

141

14.2

14.3

14.4

14.5

14.6

14.7

14.8

Parties must issue subpoenas as soon as is practicable
after the proceedings are commenced so that documents
can be produced and inspected in a timely manner and
are available for the proper preparation of the case,
including submission to experts.

The issuing party must endorse on the subpoena the
proposed access orders sought by the party.

The parties should confirm with the court registry prior
to the return date that the documents under subpoena
have been produced to the court.

Where the subpoena has not been served or where no
documents have been produced the issuing party may
seek a further return date from the court on the return
of subpoena or the Registrar of the court following
the mention of the return of subpoena.

Where an application is to be made to set aside
the subpoena by the producer or any other party or
person with sufficient interest, written notice of the
application stating the grounds for the application in
broad terms only is to be provided to the court and
the issuing party prior to the return date. No particular
form of notice is required. Where an application to set
aside the subpoena is to be made the applicant and the
issuing party is to attend the court on the return date.

Where the producer or any other party objects to the
access orders proposed by the issuing party written
notice of the objection is to be provided to the court
and the issuing party prior to the return date but
no particular form of notice is required. Where an
objection to the proposed access orders is made and
agreement is not reached between the parties prior
to the return date the issuing party and the objecting
party are to attend the court on the return date.

Where the documents have been produced and no
objection to the proposed access orders has been raised
the court may make orders in accordance with the
proposed access orders in the absence of the parties
subject to any application to set aside the subpoena.

Where proposed access orders have not been endorsed
on the subpoena and no objection to access has been
raised the court may make the following standard

14.9

14.10

14.11

14.12

14.13

14.14

14.15

14.16

access orders in the absence of the parties subject to
any application to set aside the subpoena:

‘The issuing party is to have first access and
thereafter access to all parties. Leave is granted to
a legal practitioner of a party to uplift documents
for 3 working days and photocopy documents that
the party proposes to annex to an affidavit or to be
forwarded to the Children’s court Clinic or other
expert.’

Before making an order for access in the absence of
the parties under paragraph 14.7 or 14.8 the court must
be satisfied that Rule 30A (8) of the Children’s Court
Rule 2000 has been complied with. Written notice of
compliance by a legal practitioner for the issuing party
will in the ordinary course be regarded as sufficient.

Where a party is not represented by a legal practitioner
access is to take place in the presence of a member
of the registry staff. Photocopy access may only be
provided to an unrepresented party with leave of the
court.

If photocopy access is granted to any document
produced on subpoena, it shall be a condition of
photocopy access that the copy shall not be used for
any purpose other then the proceedings for which
the document has been produced, unless the court
otherwise directs.

A subpoena for production cannot be issued after the
commencement of a contested final hearing, except
with the leave of the court.

The producer may produce a copy of any document
instead of the original document unless the issuing
party has clearly indicated in the schedule of
documents that the original document is required to
be produced.

Where copies of documents have been produced on
subpoena and those documents are not admitted into
evidence during the course of the proceedings the
documents will be destroyed by the Registrar of the
court 42 days after the conclusion of the matter unless
arrangements have been made with the Registrar to
collect the documents.

Original documents produced on subpoena and not
admitted into evidence during the course of the
proceedings will be returned to the producer at the
conclusion of the matter.

Original documents produced on subpoena and
admitted into evidence during the course of the
proceedings will be returned to the producer on
request at the completion of proceedings on the
understanding that the documents may be required
in future proceedings and should not be destroyed.

15. Standard Directions in Care proceedings

15.1

The following standard directions will apply to
an application by the Director General for a care
order (other than an application for an ECPO or an
application for an assessment order) except where
the listing arrangements at a particular regional or
country court do not allow strict compliance with the
standard directions or where the special circumstances
of a particular case (for example, where the case falls
within the Short Term Care Orders Pilot Project)
warrant departure from the standard directions.
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15.2

15.3

15.4

155

15.6

The court may direct that relevant standard directions
be given in an application under section 90 of the Care
Act where the Director General seeks variation or
rescission of an order allocating parental responsibility.

The standard directions may be departed from to allow
for the conducting of a dispute resolution conference
under section 65 of the Care Act or the referral of
the proceedings by the court to an alternative dispute
resolution service under section 65A of the Care Act.

In relation to ADR procedures in the Children’s
Court generally, see Practice Note No. 3 “Alternative
Dispute Resolution Procedures in the Children’s
Court”.

Directions by the court as to filing of affidavits and
other documents must be complied with. Should a
party, without satisfactory explanation, fail to comply
with a direction to file material, the court may order
that the party will have no further opportunity to file
the material.

Standard Directions

15.6.1. Establishment stage

(i) When a care application first comes
before the court (the first return date) the
court may grant leave to the respondent
mother/father/other party to file and
serve evidence in reply to the Director
General’s Initiating Application and
Report within 24 days.

(ii) At the first return date (following
consideration of any application for an
interim order) the court will adjourn
the proceedings to a date that is not to
exceed 28 days after the first return date.

(iii) In all cases, the Director General
must, within 14 days of the first return
date, file and serve upon the parties a
Summary of the Proposed Plan for the
Child/Young Person.

(iv) The parties are to advise the court (no
later than the next court date following
service of the Stage 2 documents)
whether the issue of establishment is
contested.

(v) If the court is advised that the issue
of establishment is not contested and
the court makes a finding that the
child/young person is in need of care
and protection then the court will
immediately make directions in relation
to the placement stage.

(vi) If the court is advised that the issue
of establishment is contested then the
court:

(a) may grant leave to the Director
General to file and serve
further evidence on the issue of
establishment within 14 days, and

(b) direct (or grant leave to) the
respondent mother/father/other
party to file and serve evidence in
reply within 14 days after the filing
of the Director General’s further
evidence, and

(c) if appropriate, list the matter for
a dispute resolution conference
on the issue of establishment at
the earliest opportunity following
service of any further evidence
by the Director General and the
respondent mother/father/other
party.

(vii) Iffollowing the filing of further evidence
and the conducting of any dispute
resolution conference the court is
advised that the issue of establishment
is still contested then the court will list
the matter for hearing on the issue of
establishment on the first available date
to be heard expeditiously.

(viii) For the purposes of this paragraph, a
Summary of the Proposed Plan for the
Child/Young Person should briefly and
succinctly set out the following:

» the alleged risk and/or safety
concern(s) for the child/young person

» whether Community Services is
presently of the view that restoration
is a realistic possibility

« the tasks and demonstrated changes
the parents need to undertake in
order for the child/young person to
be returned to their parents safely
(including relevant timeframes for
the tasks/changes to occur)

» the kind of placement presently
proposed (both on an interim basis
and long-term)

» the kind of contact presently
proposed (including frequency and
duration of proposed contact and
whether contact is to be supervised)
(both on an interim basis and long-
term)

15.6.2. Placement stage

(i) If an application is to be made for an
assessment order under section 53
or 54 of the Care Act the application
should be filed as soon as possible after
establishment.

(i) As to the procedures for the making of
an Assessment Application, providing
all relevant documents to the Children’s
Court Clinic following the making
of an Assessment Order and making
arrangements for the Authorised
Clinician of the Children’s Court Clinic
(or an assessor appointed under s 58
(2) of the Care Act) to attend court to
give evidence or to attend a dispute
resolution conference under section 65
or an external mediation conference
under section 65A of the Care Act see:
Children’s Court Practice Note No. 6.

(iii) Pursuant to paragraph 4.3 of Practice
Note No. 6, an Assessment Application
cannot be made by a party until all
documents relevant to the application
that can be reasonably be identified
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by the applicant at the time of

making the application have been

obtained (including through the issue
of subpoenas) and are ready to be
forwarded to the Children’s Court

Clinic together with the Assessment

Order.

The Director General is to file and

serve a final care plan and permanency

plan and draft minute of order within

21 days of the receipt of a Clinic

assessment report or if no assessment

report is ordered, within 21 days of
establishment.

(v) The respondent mother/father/other
party is to file and serve evidence
replying to the care plan and permanency
plan within 14 days of the filing of the
care plan and permanency plan.

(iv)

16. Listing a case for hearing

16.1

16.2

16.3

16.4

16.5

16.6

16.7

A matter may only be listed for hearing by a Children’s
Magistrate or by a Children’s Registrar at the direction
of a Magistrate.

A case will not be listed for hearing unless the court
is satisfied that all directions of the court have been
complied with (including any direction under section
65 of the Care Act that the parties attend an alternative
dispute resolution conference or under section 65A
of the Care Act that the parties attend an alternative
dispute resolution service) and that the matter is
otherwise ready for hearing.

If the court is satisfied that the matter is ready for
hearing, the parties are to provide to the court an
“Application for hearing date to be set” which is
to be jointly completed and signed by or on behalf
of all parties. In the Application the parties are to
advise the court, inter alia, the names of witnesses
required for cross-examination, the availability of all
witnesses required for cross-examination (including
an Authorised Clinician or assessor appointed under
s 58 (2) of the Care Act and other expert witnesses)
and the issues that are in dispute.

In the event that more than one expert witness is to
be called to give evidence in relation to a particular
issue or issues, the parties are to raise with the court
whether directions should be made for the taking of
the evidence under concurrent evidence procedures
such as a joint conference of witnesses.

Where an Authorised Clinician (or an assessor
appointed under s 58 (2) of the Care Act) is required
for cross-examination, the party seeking such
attendance must in accordance with Practice Note No.
6 file with the court a Notice to Authorised Clinician
to Attend Court within 7 days following the matter
being set down for hearing.

At the same time as the court lists the matter for
hearing it will list the matter for a Readiness Hearing
one month before the hearing date.

In all contested hearings (other than a contested
hearing on an interim order application or a contested
hearing for leave under section 90) the parties shall,
at least 7 days before the Readiness Hearing, file and

16.8

serve on the other parties a proposed Minute of Order
and a Case Management Document which contains:

(i) alist of all affidavits (and other documents) to
be relied upon by the party at the hearing;

(ii) adetailed statement of the real issues in dispute
(for example, a statement that an issue in dispute
is “whether there is a realistic possibility of
restoration” is not sufficient), and

(iii) confirmation of the witnesses required for cross-

examination

At the Readiness Hearing all legal representatives and
unrepresented parties have a collective responsibility
to assist the court by ensuring that:

(a) all relevant applications, affidavits and reports
have been filed;

the application(s), affidavits and any reports
have been reviewed and there is no need to
amend the application nor file further evidence;

(c) all relevant interlocutory matters have been
attended to and that the matter is ready for
hearing;

all possibilities of reaching agreement have been
fully explored;

(e) the issues to be addressed at the final hearing
are clearly identified;

(f) evidence addressing those issues is filed or
otherwise available;

all expert witnesses (including an Authorised
Clinician or an Assessor appointed under section
58 (2) of the Care Act) who are required for
cross-examination are available to attend the
hearing and that the witness has been provided
with all relevant material including all relevant
material (as agreed by the parties) that has been
filed since their report was prepared. Any further
agreed additional material is to be provided to
the witness no later than three weeks before the
witness is required to give evidence;

any directions made concerning the taking of
expert evidence under concurrent evidence
procedures have been complied with;

(i) all other parties have been notified of which
witnesses are required for cross-examination;

(J) the length of time required for the cross-
examination of each witness has been estimated;

all witnesses have been timetabled and are
available;

() expertwitnesses in particular have been allotted
specific dates and times for their evidence, and
the length of time allocated for their evidence
must be carefully assessed to ensure that it can
be given without the expert witnesses being
required to give evidence on a further occasion;

(b)

(d)

(9)

(h)

(k)

(m) all documents, the production of which is sought
upon subpoena, have been produced;
(n) all subpoenaed documents upon which a party

proposes to rely at the hearing (including by
way of cross-examination) have been annexed
to an affidavit which has been filed in court by
that party;
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(o) achronology of relevant events will be filed a
week before the hearing. In the usual course the
chronology is to be prepared by the independent
legal representative or, if there is no independent
legal representative, by a party nominated by the
court;

(p) care plans and permanency plans have been filed
and served on other parties;

(q) (where applicable) all Children’s Court Clinic
assessments have been carried out;

(r) the attendance of the Authorised Clinician, (or
an assessor appointed under s. 58 (2) of the Care
Act), if required, has been requested through the
court’s registry in accordance with Children’s
Court Practice Note No. 6;

(s) arrangements have been made for the appearance
of any party at the hearing by AVL and, where
required, a remote witness room is available;

(t) arrangements have been made for the playing
of any evidence by video or CD (for example,
a JIRT interview), and

(u) where required, a request has been made for the
attendance of an interpreter at the hearing.

16.9 Although all relevant evidence must be filed by the
parties prior to the Readiness Hearing (including any
subpoenaed documents which are to be replied upon at
the hearing, including by way of cross-examination)
the court may at the Readiness Hearing grant leave to
a party to file prior to the hearing an affidavit which

updates an affidavit previously filed.

16.10 If at the Readiness Hearing the court is satisfied that
all parties have complied with all court directions and
is satisfied that the matter is ready for hearing then

the court will confirm the hearing date.

16.11 If at the Readiness Hearing the court finds that a party
has failed to prepare their case in accordance with
court directions and relevant Practice Notes (including
this Practice Note), a hearing date may nevertheless
still be confirmed in the best interests of the child or
young person. However, the defaulting party will be
given specific, detailed directions, and compliance
with those specific directions will be compelled.

16.12 Failure to comply with such a specific direction will
usually result in the proceedings being determined on
the evidence that has been filed in compliance with

the court’s timetable and directions.

17. Order for costs

17.1 Failure to comply with directions of the court or this
Practice Note may result in an order for costs being
made against the non-complying party.

18. Re-listing for non-compliance with directions

18.1 If any direction of the court is not complied with, the
case may be re-listed before the court by any party
on 48 hours notice for further directions. The court
may re-list a matter for further directions on its own
motion if any direction is not complied with.

19. Application to vacate hearing

19.1 Ifitappearsto a party that a hearing date is in jeopardy
as a result of non-compliance with orders or directions
of the court or because of intervening events, the party

must immediately approach the court for the urgent
re-listing of the matter before a Children’s Magistrate.

19.2 Any application to vacate a hearing date must be
in writing on the prescribed form “Application to
vacate hearing date” and must state the reasons for

the application.

19.3 The party bringing the application to vacate a hearing
must give reasonable notice to all other parties that

an application to vacate is being made.

19.4 When a hearing date has been allocated, it will not be
vacated unless the party seeking to vacate the hearing

provides cogent and compelling reasons.

20. Explanation of proceedings

20.1 The court may, in proceedings in which a legal
practitioner represents a child or young person,
request the legal practitioner to advise the court of
the steps taken to ensure the child or young person
understands:

(a) the proceedings;

(b) the nature of any assertions made in the
proceedings; and

(c) the legal implications of any such assertions,

for the purpose of enabling the court to perform the
duties imposed upon it by section 95 (1) of the Care
Act.

21. Consolidation of applications

21.1 The court may direct that multiple applications
concerning the same child or young person or other
children or young persons be heard together. The
court may give such directions as are necessary for
the expeditious conduct of all those proceedings.

22. Evidence on affidavit

22.1 Except for the provision of a written report under s.
61 (2) (b) of the Care Act evidence on behalf of a
party shall be filed in affidavit form unless the court
otherwise directs.

22.2
22.3

An affidavit shall be made in the first person.

The body of an affidavit shall be divided into
paragraphs numbered consecutively, each paragraph
being as far as possible confined to a distinct portion
of subject matter.

22.4 Where an affidavit contains or annexes an extract from
a document, it shall be a fair extract and the original
document shall be made available for inspection by

the court or another party at the direction of the court.

23. Evidence of witnesses

23.1 At a contested hearing where a witness is required
for cross-examination, the usual procedure will be for
each witness to be called and the affidavit or affidavits
of that witness will be identified and formally read as
the witness’s evidence in chief.

23.2 If no party wishes to cross-examine a witness, the
affidavit of that witness may be formally read as
the evidence of the witness and the witness is to be
advised prior to the hearing that his or her attendance

at court is not required.

23.3 The court will not usually permit a witness to be
called if no affidavit of that witness has been filed.

The court may, however, give leave for such a witness
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to be called and give oral evidence. In determining
whether to grant such leave, the court will consider
the interests of justice, the interests of the child or
young person who is the subject of the proceedings,
the opportunity the party has had to place the evidence
otherwise before the court and any prejudice caused
to another party.

23.4 The court may grant leave to enable a party to
supplement the affidavit evidence of the witness
called by that party with further oral evidence or to
clarify matters within the written evidence by further
oral evidence. In determining whether to grant such
leave, the court will consider the interests of justice,
the interests of the child or young person who is the
subject of the proceedings, the opportunity the party
has had to place the evidence otherwise before the
court and any prejudice caused to another party.

24. Orders and directions agreed between the parties
in proceedings

24.1 Parties are encouraged to consult and determine
the best way of resolving any issues in dispute. If a
common position is reached by the parties as to what
orders, undertakings and/or directions should be made
by the court, the parties should record those agreed
orders, undertakings and/or directions in the form of
a draft minute of order.

24.2 Any agreements reached by the parties must reflect
the objects and principles of the Care Act. The court
is not obliged to make any orders or directions that

are recorded in a draft minute of order.

25. Hearing of interim and leave applications

25.1 The hearing of a contested application for an interim
order or a contested leave application under section 90
(1) of the Care Act must be no longer than two hours
except in exceptional circumstances.

25.2 Cross-examination will be allowed at such a hearing

only in exceptional circumstances.

26. Duration of Interim orders

26.1 If an interim order does not specify the duration of
the order or the date upon which it expires, then the
interim order will be taken to continue until the court
makes a further order which is contrary to that interim
order.

27. Excusing personal attendance of child or young
person from hearing

27.1 The court is taken to have excused the attendance
of a child or young person who is the subject of the
proceedings unless a direction to the contrary is given.

28. Facilitating admission and admissibility of expert
evidence

28.1 Areport containing expert opinion evidence, whether
prepared for the purpose of the proceedings or
otherwise, may be admitted into evidence if:

(@) a copy of the report has been served (or filed

and dealt with pursuant to clause 18 or 36 of
the Children’s Court Rule 2000); and

(b) no party required the author of the report to
attend for cross-examination; or

(c) the author is available for cross-examination
either in person or by audio or visual link; or

(d) the court excuses the attendance of the author
for cross-examination.

28.2 The court may excuse the author from attending for

cross-examination where it appears to the court that:
(a) the author is unfit to attend,;

(b) the author is outside the jurisdiction of the court
and it is not reasonably practical to secure his
or her attendance; or

(c) having regard to all the circumstances of the
case, undue delay or expense would be caused
by calling the author to testify.

29. Expert opinion in proceedings

29.1 Adocumentto be tendered in evidence in proceedings
that includes matters of expert opinion shall also
state the author’s qualification to express that expert
opinion including the author’s relevant qualifications,
training and experience.

29.2 This clause does not apply to a document produced
on subpoena or as an annexure to an affidavit or to a
document, which includes expert opinion, which is

not contested.

30. Expert Witness Code of Conduct

30.1 The Expert Witness Code of Conduct as set out in
Schedule 7 to the Uniform Civil Procedure Rules
2005 is to apply to all expert reports referred to in this
Practice Direction. The expert report must expressly
state that there has been compliance with the Code of
Conduct in the preparation of their report.

31. Emotionally damaging material in reports — child
under twelve years of age

31.1 Thecourt may direct that a report or other documentary
evidence (or any part thereof) not be given or its
contents disclosed, to a child who is under twelve
years of age and the subject of a care application.
In making that determination the court may take
into account the prejudicial effect on the child of
not becoming aware of the information contained
in the report or document, and any psychological or
emotional harm that is likely to be occasioned to the
child if the child is made aware of that information.

31.2 If the court determines that the report or other
documentary evidence (or any part thereof) should
not be disclosed to the child, the court shall give
such directions as the court considers necessary to
prevent the child becoming aware of such information

contained in the report or document.

31.3 If the court determines that the report or other
documentary evidence (or any part thereof) should
be disclosed to the child, the court may nonetheless
delay the release of the information or give further
directions which, in the court’s opinion, may minimise
any likely psychological/emotional harm to the child.

32. Emotionally damaging material in reports — child
over twelve years of age

32.1 The court may make directions to ensure a child/
young person who is over twelve years of age receives
any information that has the potential to cause
psychological or emotional harm in an appropriate
setting and from a suitably qualified person.
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33. Birth Certificate to be filed when final orders

33.1

made

In the event that the court makes a final order
allocating parental responsibility (or any aspect of
parental responsibility) for a child or young person
to the Minister, the Director General shall, before or
at the time final orders are made, file with the court
a certified copy of the birth certificate relating to the
child or young person.

34. Commencement

34.1

This Practice Note commences on 5 September 2011.

Dated: Friday 2 September 2011.

Judge MARK MARIEN, S.C.,
President

PRACTICE NOTE No. 6
Children’s Court of New South Wales

Children’s Court Clinic Assessment Applications and

1.
1.1

1.2

1.3

Attendance of Authorised Clinicians at
Hearings, Dispute Resolution Conferences
and External Mediation Conferences

Objective

The Children's Court Clinic (the Clinic) is established
under section 15B of the Children’s Court Act 1987.
Pursuant to its functions under sections 52-59 of the
Children and Young Persons (Care and Protection) Act
1998 (the Care Act) the Clinic assists the Children’s
Court in care and protection matters, by providing
independent expert clinical assessments of:

« children and young persons, and/ or

» the capacity of parents and others to carry out
parental responsibility.

An assessment report by the Clinic is an independent
report to the Court rather than evidence tendered by
a party (section 59 of the Care Act). The Children’s
Court Clinic Authorised Clinician (Authorised
Clinician) who prepares a report is nevertheless
available for cross-examination at the hearing if
required.

It is in the best interests of the child or young person
to ensure that the most comprehensive relevant
documentation, on which to base the assessment, is
provided to the Authorised Clinician conducting the
assessment, as soon as possible. It is the objective of
this Practice Note to ensure that:

» all assessment applications are brought
expeditiously, and the Clinic is provided with all
relevant documentation needed to carry out the
assessment without delay, and

« when an Authorised Clinician is required to
give evidence at a hearing or to attend a dispute
resolution conference or external mediation
conference, their attendance is organised efficiently,
and any updating documents are provided to the
Clinician early enough prior to a hearing to be
properly considered by the Authorised Clinician.

2. Nature of Clinic assessments

2.1 Whilst the Care Act states that the Children’s Court
may make orders for ‘the physical, psychological,
psychiatric or other medical examination of a
child or young person’ (section 53 (a)), the Clinic
is not resourced to provide physical or medical
examinations.

3. Examination and assessment of children and
young persons

3.1  Achild or young person who is the subject of care
proceedings must not be examined or assessed for
the purpose of placing evidence before the Court
without the leave of the Court, except pursuant to an
assessment order made under section 53 or 54 of the
Care Act.

3.2 Ifthe Court gives leave for such assessment, the Court
may make such directions as it considers appropriate
for the provision of any report of that assessment.

4. Application for Assessment Order

4.1  An assessment application under section 53 and/or
section 54 of the Care Act must be in the prescribed
form, Application to the Children’s Court for
Assessment Order. The assessment application is to:

i. consolidate multiple children in a sibling group
into the one application, while allowing for
separate questions for individual children, if
required,

ii. outline the reasons why an assessment order is
required,

iii. include a brief list of issues to be addressed by the
Authorised Clinician (no prejudicial comments or
adverse opinions should be expressed about the
person to be assessed),

iv. identify any specific expertise required of the
Authorised Clinician conducting the assessment,

v. include contact details for parties to be assessed,
their legal representatives, and the relevant
Community Services caseworker or casework
manager, and

vi. list all the documents upon which the assessment
is to be based, including all relevant previous
clinical assessments undertaken of the child,
children or family.

4.2 An assessment application is to be made to the Court
as soon as possible after establishment, and is to be
filed and served on all other parties no later than 2
days before the application is made to the Court.

4.3 An assessment application cannot be made until all
relevant documents that can reasonably be identified
(including through the issue of subpoenas) have been
obtained, and are ready to be forwarded to the Clinic
together with the assessment order.

5. Provision of documents to the Clinic or to an
assessor appointed pursuant to section 58 (2) of the
Care Act

5.1  When the Court orders an assessment by the Clinic,
the order will be taken to contain a direction that
the applicant for the assessment order (or other
party as directed by the Court) will, within 7 days
of the making of the assessment order, provide all
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the documents listed in the application (the file of parties to determine the most appropriate date and time
documents) to the Clinic. the Authorised Clinician is to attend, must file with

. the court a Notice to Authorised Clinician to Attend

5.2 }{Nhen the Court makes tan ordter appou][ttmg atpersgg Court (the Notice) in the prescribed form within 7
0 prepare an assessment report pursuant to section : : -
(2) of the Care Act it will request the Clinic to forward days following the matter being set down for hearing.
the file of documents to the assessor. 7.2 When the Notice has been filed, the Registrar of the

. . . Court is to send the Notice to the Children's Court
5.3  The file of documents must contain the following: Clinic. Upon receipt of the Notice, the Authorised
i. all relev_ant applications and orders in the current Clinician is to confirm his or her availability by
proceedings, signing and returning a copy of the Notice to the
ii. relevant documentary or other evidence filed in Registrar.
the proceedings, as agreed between the parties, 7.3 At the Readiness Hearing, the parties should inform
iii. any relevant documents that have not been filed the Court whether the Notice has been filed and
in the proceedings but that all parties agree that the Authorised Clinician is available to attend
should be included in the file of documents, the hearing at a specific date and time, and that the
including relevant Stage 1 and Stage 2 documents, Authorised Clinician has been provided with all
subpoenaed documents or those that the relevant material as described in clause 16.8 (g) of
court has ordered for inclusion. These will Children’s Court Practice Note No. 5.
include copies of previous clinical assessments . .
undertaken of the child, children or family (e.g. 7.4 If the Authorlsed_ Clinician is requested to atte_nd
paediatric, psychological, psychiatric, social Court to give evidence, then the party requesting
work assessments or reports, school reports, that attendance (or another party as directed by the
Clinic assessments, Karitane/Tresillian/hospital Court) shall send to the Clinic a copy of all relevant
discharge summaries) relevant to terms of the evidence, care and permanency plans, as agreed by
assessment order, and all parties, and not previously sent to the Clinic. Any
. . . additional material must be sent to the Clinic no later
iv. relevant current court orders, |nglud|n’g those than 3 weeks before the date the Authorised Clinician
made by c?]urtg c&thgrlthan thedChlldren_Is Court is due to attend court to give evidence. Two copies of
(Oe}g'e'?s‘;pre ended Violence Orders, Family Court the additional material are to be sent to the Clinic.
. . . 7.5 If all parties do not agree to a particular additional

5.4 Two copies of the file of documents are to be provided docun?ent being forwgrded to tt?e Clinic in relation
to the Clinic. Written documents are not to be sent by to the Authorised Clinician’s attendance at Court,
email or to be provided on CD or DVD. the party seeking to rely on the additional document

5.5  In the event that a party objects to a document being is not precluded from seeking to cross-examine the
forwarded (or not being forwarded) to the Clinic as Authorised Clinician in relation to it at the hearing.
part the file of documents, then that objectionistobe 75  The requirements of clauses 7.1 to 7.5 above also

determined by the Court at the time the assessment
application is made, and the Court is to determine
whether the document is to be sent to the Clinic as

apply to the provision of information to an assessor
appointed under section 58 (2) of the Care Act.

Authorised Clinicians’ attendance at dispute
resolution conferences and external mediation
conferences

part of the file of documents. 8.

5.6  Any further relevant documents in addition to the

original file of documents should be forwarded to

the Clinic as soon as they become available, and with -+ AN Authorised Clinician who has prepared an
the agreement of all parties. Two copies of further assefssment repgrt may attend afdlipute resolution
relevant documents are to be provided to the Clinic. conference under section 65 of the Care Act or
However, if all parties do not agree to a particular external mediation conference under section 65A
additional document being forwarded to the Clinic, gfrteheingr?trgfg(lzlt (Zrt(;g:ference), but only with the
the party seeking to rely on the additional document g P '
is not precluded from seeking to cross-examine the 8.2  The Authorised Clinician may attend the conference
Authorised Clinician in relation to the document at for all or part of the conference at the discretion of
the hearing. the Children’s Registrar or mediator.

6. Time needed to complete Clinic assessments 8.3 Th_e purpose of the attendz_;mce of an Authoris_ed

6.1  Assessment reports usually take approximately six Clinician at a conference is to assist the parties
weeks to complete from the time the Clinic has received to understand the recommendations made by the
the assessment order and the file of documents. Time Authorised Clinician in an assessment report, and the
required to complete the assessment report may need reasons for those recommendations. The Authorised
to be extended due to case complexity, availability of Clinician’s role may also include assisting the parties
clinicians, missed appointments or other factors. to develop an agreed case plan.

7. Authorised Clinicians’ attendance at Court 8.4  An Authorised Clinician attends a conference in an

' . L i advisory capacity only, and not as a witness. Questions
7.1  Where an Authorised Clinician is required for cross- are not to be asked of the Authorised Clinician that

examination at the hearing, the party seeking such
attendance, having first consulted with the other

are in the nature of cross-examination.
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8.5  An Authorised Clinician may attend the conference

by telephone.

8.6  When a case is referred to a conference, the Court is
to be informed by the parties whether an Authorised

Clinician is being requested to attend.

8.7  Before a matter is referred for a conference, a party
requesting the attendance of an Authorised Clinician
should enquire either through the Clinic or directly
with the Authorised Clinician as to the clinician’s
availability and be in a position to inform the
Court. Authorised Clinicians have been requested to
provide details of their availability at the end of their

assessment reports.

8.8  If the Court has determined that an Authorised
Clinician will attend a conference, the Court or
conference coordinator, when allocating a conference
date, will give consideration to allowing adequate
time for the Authorised Clinician to prepare for the
conference, having regard to the nature of the issues

to be addressed.

8.9 The parties requesting the participation of the
Authorised Clinician must prepare a document in
which specific discussion points arising from the
clinician’s assessment report will be outlined. This
document will be provided to the Authorised Clinician
as part of the Notice to Authorised Clinician to attend a
Dispute Resolution Conference or External Mediation
Conference (the Conference Notice), prior to the
conference. This will allow the clinician to prepare
for the conference.

8.10 The Conference Notice is to be filed within 2 working

days after the conference date has been set.

8.11 Once the Conference Notice has been filed, the
Registrar of the Court is to send the Conference
Notice to the Children's Court Clinic. Upon receipt
of this notice, the Authorised Clinician is to confirm
his or her availability by signing and returning a
copy of the Conference Notice to, in the case of a
dispute resolution conference, the Children’s Court
Conference Coordinator, or, in the case of an external
mediation conference, the Registrar of the Court
or such other person nominated in the Conference
Notice.

8.12 The Children’s Registrar/mediator will contact the
Authorised Clinician prior to the conference to
confirm their attendance at the conference and to
explain the purpose of the conference and the way in

which it will proceed.

8.13 The requirements of clauses 8.1 to 8.12 above also
apply to attendance at a conference of an assessor
appointed under section 58 (2) of the Care Act or any
other expert who has written a report relevant to the

case whose attendance is required at the conference.

9. Commencement

9.1 This Practice Note commences on Monday,
5 September 2011.

Dated: Friday 2 September 2011.

Judge MARK MARIEN, S.C.,
President

RURAL FIRES ACT 1997
Local Bush Fire Danger Period Variation

PURSUANT to section 82 of the Rural Fires Act 1997, as
amended, the Commissioner of the NSW Rural Fire Service,
following consultation with the local stakeholders, declares
the following Local Bush Fire Danger Period Variation:

Area of Variation:
Northern Rivers Team incorporating:
Kyogle Council;
Lismore City Council;
Richmond Valley Council.

The Local Bush Fire Danger period has been extended for
the period 1 September until 30 September 2011.

During this period permits pursuant to section 87 of the
Rural Fires Act 1997, as amended, will not be required for
the lighting of fire for the purposes of land clearance or fire
breaks.

STUART MIDGLEY,
Acting Director,
Operational Services
(delegate)

RURAL FIRES ACT 1997
Local Bush Fire Danger Period Variation

PURSUANT to section 82 of the Rural Fires Act 1997, as
amended, the Commissioner of the NSW Rural Fire Service,
following consultation with the local stakeholders, declares
the following Local Bush Fire Danger Period Variation:

Area of Variation:
Far North Coast Team incorporating:
Ballina Shire Council;
Byron Shire Council;
Tweed Shire Council.

The Local Bush Fire Danger period has been extended for
the period 1 September until 30 September 2011.

During this period permits pursuant to section 87 of the
Rural Fires Act 1997, as amended, will not be required for
the lighting of fire for the purposes of land clearance or fire
breaks.

STUART MIDGLEY,
Acting Director,
Operational Services
(delegate)
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