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1. Cross examination involves both judgment and execution or, what might be called, “art” and
“technique”. The question of judgment involves two subsections. The first (the art), must I
cross examine at all and if so, for what? and what are the matters that I want to get out of the
witness in cross examination? The second (the technique), how do I do it?

Must I Cross Examine?

2. Let me deal with the first question. This is the big question. It is the question emphasised
in all writings on cross examination. If I do not need to cross examine then I must not do so.
I can only hurt my case by doing so. One eminent senior counsel of the past was heard to
say “Cross examination is for fishing.” I hesitate to make absolute statements about
techniques of advocacy, but cross examination is not about fishing. If you are a highly
experienced virtuoso there may be occasions when you can take such an approach, but unless
you are extremely skilled I recommend that you never indulge in it. This is particularly so
where you have experienced witnesses such as police officers or experts who have frequently
given evidence in court. Every fishing question which betrays your uncertainty or lack of
knowledge about the case will leave an opening for them to do you more damage.

3. Fundamental in determining whether you cross examine is your case theory or case concept.
The case theory is your version of the facts. Let me illustrate this in a simple way. In a
murder case, is it your client’s version he was not present at the time of the murder? (Is there
an alibi?) Is it your client’s version that he was there but did not strike the fatal blow? Is it
your client’s version that he was there, he struck the fatal blow, but it was an accident? Is it
your client’s version he was there, he struck the fatal blow, it was intended but he had
diminished responsibility or was insane?

4. You can see that when the witnesses for the prosecution give their evidence the questions in
cross examination will be different for each case theory. Indeed, for example, if your defence
(or case theory) is the last there will probably be few questions that you will wish to ask of
the eye witnesses who saw the murder take place. But if it is the first, (and they have
identified your client) then there may be some questions you wish to ask. (Note however,
that when you challenge a witness on the issue of identification you are not challenging
her(him) to convince her(him) that she(he) is wrong, but rather you are raising issues with
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her(him) which may convince the Tribunal that she(he)) is wrong (even if she continues

herself, even forcefully to maintain that she(he) is right).

5. So the issue for me is, must I cross examine? If I do not have some specific answers that I
want from the witness then I should not cross examine at all. If I am going to cross examine
it must be in accordance with my case theory. It must go no further than my case theory. If
the questions go outside my case theory they will either be irrelevant, or worse, they may
open up areas of evidence of which I am unaware and which may cause damage to my case.

The Extreme Example

6. I must give you an illustration of the importance of not cross examining, or in this
illustration, cross examining minimally. A case which I saw some time ago involved a claim
by a plaintiff who had made a right hand turn in front of the defendant’s car. She was
severely injured and was claiming damages. The Plaintiff’s expert witness went out to the
scene, measured the distances and skid marks made by the two vehicles, examined their
weight, momentum, acceleration, braking distances and the like. It was a complicated
exercise. The expert came to certain conclusions about the speed of the Plaintiff’s car and
the speed of the Defendant’s car. The conclusions were adverse to the Defendant. The
report was lengthy, detailed and involved considerable science and mathematics. The
Plaintiff’s witness ignored the versions of the speeds asserted to police.

7. The Defendant’s expert, on the other hand, accepted the defendant’s version of the speed
given to police and relied on this for his opinion. The Defendant’s version asserted the
Defendant was travelling well inside the speed limit. He used this version as one of his
assumptions in coming to his conclusions about speeds. Of course if the Defendant’s version
was suspect (and that would depend upon cross examination of the Defendant - not of the
expert) then the Defendant’s expert’s assessment of speeds should not be accepted by the
Court.

8. The Defence cross examiner, a cross examiner of considerable skill, cross examined the
Plaintiff’s expert for a day and a half. He had a fine grasp of the mathematics and the science
and took the witness through all the formulae, all the variations and all the possible doubts
there could be concerning the measurements that the witness had taken. At the end however,
despite the skill of the cross examination it was clear that the foundations of the opinion
were reasonably certain and the mathematics of the calculations were in accordance with the

applicable science.

9. The defence expert was called. After a brief ten minutes of cross examination to clarify some
issues, the Plaintiff’s counsel ceased cross examination. In submissions the argument was
made that irrespective of the skill and opinions of the defence expert, if the Defendant’s
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claimed speed was rejected, then the defence expert opinion about how the accident occurred

must be rejected. The Defendant in fact was shown to be an unreliable witness and the
Plaintiff accordingly was successful. This is an illustration of the discernment required when
deciding to cross examine.

What Do I Want To Achieve?

10.  Having decided that I do have to cross examine I then have to look at the purposes for cross
examination. It has been said that cross examination is a great tool for finding the truth. If
this is so, the purpose for cross examination would be to find the truth. However you must
be careful you do not find a truth that you do not want - or worse, a lie which you do not
want and which you cannot rebut. There is the famous story of a seasoned police court
solicitor of the last generation who put the following verbal to the even more hardened old
detective.

“Sergeant didn’t you say to me outside the Court “This time I've got him. I've made
up his conversation. I will get a conviction this time?’

Answer: “No Mr Smith you said to me, ‘Good thing you’ve got him again Sergeant,
I’ll be able to get another fee.”

I use that as the sort of example where the witness has made a statement irrelevant to the
actual case, but damaging to the credibility of the advocate and by association damaging to
the defendant’s case. It also collaterally raises issues of the defendant’s previous convictions
and character. It is the implications within the answer which are damaging. It would be
almost impossible in an ordinary court case to lead evidence in rebuttal on the point. This is
why cross examination is so stressful and difficult.

11.  Good cross examination is like walking on eggshells. The traditional rule that you must
know the witness’s answer (before you ask a question when you cross examine) contains two
parts. The straight forward part is that you know what the witness is supposed to say
because you have clearly in your mind your client’s version and your case concept. But you
also know that the witness’s answer might be different even though the client assures you to
the contrary. So what are the damaging alternatives that the witness can give you?

12. The purpose then of cross examination. There are two purposes. The first purpose is to gain
beneficial information to your case from the witness. This is known as constructive cross
examination or positive cross examination. This does not involve an attack upon the witness.
It involves encouraging the witness, in a friendly and helpful manner, to answer questions
which will give material favourable to your client’s case. That cross examination may involve
the evidence which the witness has already given or it may involve completely different areas
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of evidence. An example of the latter is where the police officer arrives at the scene; there is

an eye witness who has given evidence of lighting, the police officer has not given evidence
in chief about lighting. In your cross examination (already knowing precisely where the
street lights were, their power, their angle of direction, and all other lighting of the area, trees
and obstructions and the like), you ask the police officer about the lighting of the street
(always of course by a series of leading questions — see below).

13. It is important when secking evidence of this type to maintain a friendly relationship with
the witness. If you want helpful information it is unlikely you will get it if you abuse the
witness or attack the witness’s credibility.

14. The second purpose of cross examination is to reduce the impact of the evidence that the
witness has given against your case. This is usually known as “destructive cross examination”.
This may also be known as “negative cross examination”. Some authors divide destructive
cross examination into confrontation and probing i.e. hard and soft destructive cross

examination.

15.  Destructive cross examination can take a number of different forms. It may be a challenge to
reliability. It may be a challenge to observation, it may be a challenge to recollection, it may
be a challenge to a general uncertainty, it may be a challenge to detail, it may be a challenge
for error or mistake, it may be a challenge to bias or motive, it may be a challenge to credit, it
may be a challenge to credibility, it may be a challenge to lies. Where the evidence involves
opinion (for example expert evidence) it may involve a challenge to expertise, experience or
qualifications. It may involve challenge to conclusions or to the reasoning. If you are going
to embark upon this form of cross examination it is important that you determine which
form of cross examination you are going to use. Cross examination as to lies is high risk -
high stakes cross examination. Cross examination as to mistakes is usually safer. A cross
examination alleging the witness is lying is often a big gamble, nevertheless it can also be
persuasive. Sometimes your client’s absolute denial of the charge and an assertion that the
complainant or the police are lying may be more effective than a confess and void type case
theory. However, most of us do not lightly take on the responsibility of such heavy
destructive cross examination. Usually it is preferable to use it only when we have strong
material that the witness is lying (prior inconsistent statements and the like). Sometimes,
however, the evidence of our client contradicting the witness may be sufficient, more so if
the other witnesses support the client and particularly if our client and the client’s witnesses

are credible witnesses.

16. Often, however, our destructive cross examination will take a softer path than lies, mistake
and recollection. The length of time since the event occurred, the absence of notes made at
the time and the like may be more appropriate.
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17.  There is a third type of cross examination. It is not directly part of the cross examiner’s art
or technique. It is the rule in Browne v Dunn 1894 6 R 67(HL) and Allied Pastoral
Holdings v Commissioner of Taxation (1983) 1 NSWLR. It is a rule of fairness that
requires us to put the substance of our case to the witness where we propose later to call

evidence contrary to the witness’s evidence or to make a submission contrary to the witness’s
evidence. It is not a form of cross examination which seeks to achieve anything — although
sometimes it may be turned into such cross examination. It is a form of cross examination
which is not universally accepted in the common law world. Some states in America do not
require it. However in Australia it does apply. It applies in different states at different levels.
Judges in New South Wales generally apply the rules somewhat rigidly. For example if your
client has a version of the conversation with the police officer you are normally required to
put to the police officer the whole detail of your client’s version of the conversation. You
will of course, almost always receive negative answers to every question put to the police
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