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The tempo is quickening. Now tliere are more 
legal clara bases on line. And their coverage of cases 
is rapidl y increasing. Naturally they wont replace 
your corentional library systems overnight. 
But the:: can greatl y reduce the time you spend 
searchin. And legal people with an eye to the future 
are niahnga move now 

Telecom ComputerPhone is the ideal 
terminaL it is the onl y one to combine the ability to 
access au five data bases shown above with advanced 
telephone and personal computing capahiliu\ 
ComputerPhone—for around $4000. 

That's all it costs, including printer. And it's 
easy to install. You simply replace your existing 
phone vurh a ConiputerPhone, plug in the power, and 
you're up and running. 

Telecom ComputerPhone is packed with

usable features. u can print directl y from the 
screen or store nto mcnior'a "iou can prepare UI) 

to nine 'stacked' commands off line, reducing 
search costs. .And when not searching cases, 
ComputerPhone is your personal telephone direct:orv. 
calculator, ansvcring machine ancl personal 
computer. You can even connect two lines and still 
make or receive phone calls while searching cases. 
Free demonstration now: 

To see why LomputerPhone is your answer 
in one for legal searclnng, contact your Teleoni 
Business Consultant. In the Sydney Metropolitan 
Area, call 223 1311, or phone 00801 1312 (for the cost 
of a local call). 
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Bar r':otes 

Supreme Court Rules 
In the summer issue of Bar News a short article ap-

peared dealing with the Bat's opposition to amendments 
to the Supreme Court Rules inserting Part 72 (Arbitra-
tion) and amending Part 39 (Court Experts). That arti-
cle has been criticised in that its author asserted the new 
rules to he innovative but did not refer to certain 
legislative antecedents. lii February the Association 
cou g ht disallowance of the rules b y Parliament and pro-
vided tile Attorney General with detailed written sub-
missions in support of its position. Copies were provid- 
edto the Chief Justice and to the shadow Attorney 
General. The Bar was circulated advising members of 
the step which had been taken and inviting them to read 
a cop y of the Bar's submissions by arrangement with the 
Registrar. It was then indicated that there would be a 
full report on the matter in this issue of Bar News. 

In the course of a speech to the Commercial Law 
Association, Mr Justice Rogers was critical of the Bar's 
submissions. The Chief Justice has also been critical of 
the Bar's position in correspondence with the Attorney
General and tile President.. 	 - 

On 9 April 1986 the shadow Attorney General moved 
the Legislative Assemble to disallow the rules. The IflO-

tion was debated on 10 April 1986 and lost as the 
Government opposed it. 

It is not possible to set out all of this material. 
Readers will find a summary of the Bar's submissions 
and a summary of the points made by Mr Justice Rogers 
in his speech in this issue. As this is of necessity selec-

ye. a file of all relevant material and correspondence 
including a copy of Hansard will he placed in the Bar 
Library for inspection by all interested members. 

Common Law Bottleneck 
It' you were wondering why your common law case 

didn't get a start in the Supreme Court last month, con- 
skier tie Following statistics. 

In February 1986 out of 279 cases fixed for hearing 36 
(12.9 per cent) were not reached. This compares 
favourably with the figures for January-February 1985 
(the term started a little earlier) when out of 266 cases 
listed only 37 (14 per cent) were not reached. 

March is a different picture. In March 1985, 209 cases 
were listed and 32 (15.3 per cent) were not reached. In 
March 1986 283 cases were listed and 70 (about 24.75 
per cent) failed to get on. It is believed that the April 
figures will demonstrate an equally poor, if not worse, 
situation. 

Of the cases listed for hearing in February 1986, 26 
were adjourned, 133 were settled (either before the date 
of hearing, at the doorstep of Court or after the matter 
commenced) and 84 were heard. In March 28 were ad-
journed, 123 settled and 62 were heard.

Jury cases headed the list of not-reached nlatte (20 
and 41 for February and March respectively) followed 
b y motor vehicle cases (9 and II respectivel y ) and other 
non-jury cases (7 and 18 respectively). 

The Chief Judge at Common Law, Mr Justice Slat-
tery, is understood to be considering the figures with 
concert and attempting to devise a solution 

to 
increase 

lie turnover. 1-fe is ham perecl however, b y the fact that 
two of his judges are, unfortunatel y , unavailable 
through illness. With the ininiiunt retirement 01 Mr 
Justice Lusher the necessit y for his immediate replace-
ment is apparent to prevent the sit nut ion worsening. 

Members of the Bar with suggestions as to how [lie 
Situation mi g ht he improved should communicate svriIi 
the Courts Liason and Listing Committee (Gormly QC. 
Dent and l3iscoe). 

Reading Lecture Notes for Sale 
As a result of the reading programme,. die Bar 

Association has acquired a collection of some SI) sets of 
reading notes covering almost every area of practice at 
the Bar. 

These notes have been written by senior and junior 
members, .Judges and-Court Officers, all of whonl have 
particular expertise in the areas covered by the papers. 

The notes cover such aspects as practice and pro-
cedure and tile running 01' cases in the various courts. 
drafting pleadings, chamber work generally, evidence, 
proof of documents, leading evidence, cross-
examination, and major areas of practice as well as a 
host of' specialist fields (e.g. defamation, adoption, 
freedom of information, trade practice, protective divi-
sion, stamp clut y and many more). 

Complete sets of notes are low available to members 
oh' less than five years seniority at a cost of $190 90 and to 
all other members and associate members at a cact of 
S250. Individual papers may be purchased at a cost of 
S tO (prices are subject to review from lime to time). 

Members are urged to take advantage of this offer. 
Enquiries 

Should he directed to the Education Officer. 

Professor Younger to Lecture 
The Legal Education Committee of the Bar Associa-

tion is arranging for Professor Irving Younger. the emi-
nent United States jurist and lecturer, to deliver a lec-
ture on 10 June 1986 on the use and treatment of expert 
witnesses. 

Professor You tiger's techniques are both unusual and 
interesting and his skill as an educator has earned him 
world acclaim. 

Further details concerning his visit will be circulated 
tllrough Floor notice boards. The charge for attending 
his lecture, which will be of approximately two hours 
duration, will be $10. 
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I SPEAKING OUT BY THE BAR 

llie eoiitribution tni this issue 01 Bar i\'n'.v b y the 

l-Ionciirihle Athol MD! Iitt CMG, QC, the former Presi-
dent of the Court of Appeal, asks us to pause and con-
sider whether the Bar has suit icientiv performed its 
public 1 , 1111clioll and maintained its independence by 
speaking out on issues. As it happens this is a very 
topical question.	 - 

Before dealine with that I should remind members 
that i he Association has expressed views publicly on a 
vrcat man y recent issues of significance. I do not at-
tempt to catalogue them. The include the Law Reform 
(atnmi'.sion's Proposals upon the Structure of the 
Legal Profession: the proposed National Crimes Corn-
ntiSSioll and then the National Crime Authority,ill- 
eluding tile appointment of a JuCILe as its head: the 
Special (_'oinniissions at' I nquirv Act: legislation 
retrospectivel y aflectitig Court decisions concertiiie 
land dc etopment: the New .Soutlt Wales Drug Coniniis-
sion, and the appointment 01' a new District Court 
Judge as its head: publicit y concerning the trial of Mr 
.Itistice ..Jutrph : .ludaesas Ro y al (Tonimi.ssioncrs: 

ehi:inges to the \V kit kci's ( 'ofl1Ci1SiIt ion Court: puhitcit' 
ac to the arrest of' those charged with the niiii'dei' of' 

Aiuiti ('obhv: tntendnienis to tile Supreme ('otirt Rules 
and Accident Coinpciisation. Private representations 
have been made to Covernnient and the Courts on a 
m y riad of other topics. Indeed, more is usually to be 
achieved b y private representation and negotiation that 
b y public conlrontatioii. Then again, it IS not ever y issuC 

which warrants a stance. 
It is usa rcalktic to reccgiusc. that it is in the interests 

of the Bar to have good relations with Governments of 
the da y and the .tudiciar . The recognition of this, of 
necessit y . acts asa brake upon confrontation. public or 
private. The trick is to decide when diplomac y becomes 
appeasement and when . tile watchdog has become a 
spaniel l y ing on its back waiting to be tickled.. 

Never has I lie dilemma, been more acute that it has 
over the MurphY saga.

Since the verdict in the l'irst trial there li ' beet a 
series of ext raoi'di nary events. I merit ion sonic. 

The nicinbers of tile first jur y were subjected to 5115- 

tamed public criticism for their verdict. The Dii cetor of' 
Public Proecut ions has received persistent 1 rencliaiit 
public criticism for his decision to prosecute. \1 r .1 lust ice 
Murph y publicly criticised the first trial jttdge. The 
Premier was charged with contempt of Court. ilie 
Premier has attacked Ihe Chief Magistrate in and out of 
Parliament. Certain Supreme Court judges, including 
the Chief Justice, wrote to the Permier in defence of the 
Chief Magistrate. Mr Justice Murphy publicly described 
his trial as a political show trial. The Chief 3 usttce of the 
High Cour: has issued a press statement, and the judges 
of that Court are individually considering their position. 
The leader at' the Australian Deniocrats has publicly 
said that ito new Sout hi \Vales judges were to be chit-
sidcred I'or the proposed Parliamentary Cornniucsion at 
I iiqiiirv because sonic of them were ''stis" : This tin-
precedented Inquiry has been set tip. 

In norin:tl times each of these events would have it-
ti'micted 11111ch attention. Together, they rel 'lect a crisisol 
major proportions concerning the adinintstr:tttoti uI 

uslice, and the conduct of ' those concerned \001 it, ill 
which the Bar hasa fundamental concern. A conihi na-
tion 01 ' pending trials, inquiries and actions has made 
comment difficult. The constantl y changing scene, and 
the difficult of ascertaining underlying facts adds to 
the di l'ficult v. It would also be unduly naive not to 
recognise tit:ui the party political implications involved, 
and tile hi g h offices held by many whose conduct is 
under scrutiny, have called for more than usual Caution 
and restraint. So far we have spoken only when plainly 
necessary. 

When the proper time comes, however, the Bar will 
not shirk its duty to speak.

RN. GYLES QC 
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THE ARBITRATION DEBATE 

In Februar y 1986 the Bar Association forwarded to 
the A 'tornei' General, the Honourable T. F. Sheahan 
tvIP, a SUbmISSIOn in support of the Bar Council's 
proposal th,,,! Part 72 of the Supreme Court Rules be 
disallowed bt' the State Parliament. On 18 March 
1986 His Honour, Mr Justice Rogers delivered a 
paper to the Commercial Law Association in which lie 
commented upon the Bar's altitude to Part 72. The 
gist of the Bar's submissions and His Honour's 
comnuients are set out hereunder. 

The Bas Case: Validity. 

Section 124(2) of the Supreme Court Act as amended 
in 1984 provides that: 

The Rim/es iiiav mnake pro vision fo,' or will, respect to. 
(a)lhie cases in which the whole of any proceedings 
or an y question at issue... mnay be referred b,i' the 
Coum't to an Arbitrator— 

Rule 2(1) of Part 72 of the Supreme Court Rules 
promulgated late in 1985 provides that the power to 
refer to arbitration may be exercised "in any 
proceedings in the Cour''. The only limitation on this 
power is that it cannot be exercised in relation to cases 
to be tried b y a jury (Rule2 (2)). 

Rule 2(1) in providing, subject to Rule 2(2), that the 
power may be exercised in the cases selected by the 
Court in its discretion and acting possibly of its own 
motion, does not "make provision for ... (a)the cases" in 
which the power may be exercised in accordance with 
Sec. 124(2). 

The point is covered by the decision of Jacobs J. in 
Baker v. Cough (1962)80 WN 1263 at 1270. In that case 
Jacobs J. had to consider the validity of an ordinance 
passed b y the Synod of the Diocese of Sydney pursuant 
to the 21st Constitution in the Schedule to the Church of 
England Constitutions Amendment Act, 1902 The 21st 
Constitution so far as relevant provided: 

"The Sy nod of each diocese shall have power to 
determine by ordinance in what cases the licence of a 
clergyman licensed within the diocese may be 
suspended or revoked" 

At p.1270 Jacobs J. said: 
"...my view is that it is not an expression by Synod of 
a case in which the licence of a clergyman within the 
diocese may be suspended or revoked to say that it 
may be revoked at the will or pleasure of the Bishop. 
No case is thereby expressed but the power is in effect 
delegated to the Bishop of the Diocese or the 
Archbishop as the case may be to determine the case 
in lieu of the Synod itself. I do not think that this can 
be done." 

An ordinance of Synod represented a form of 
delegated legislation under the authority of an Act of

the State Parliament in all respects analogous to rules of 
Court made by a committee of judges under the 
Supreme Court Act. It is clear that the reasoning of 
Jacobs J. is directly applicable to Rule 2(l) of Part 72, 

Accordingly, Rule 2(1) of Part 72 is ultra vires the 
Rules Committee. The invalidity of Rule 2(1) results in 
the whole of Part 72 being invalid. The provisions are 
inseverable because if no power to refer exists under the 
rules there will be nothing for the other rules to operate 
on. 

Problems in Principle: 

The Association firmly holds the view that it is 
fundamental to our sy.'tem of government and of justice 
that a citizen should be entitled to have his dispute 
resolved by the courts of the land, openly, in accordance 
with the law, and with the protections which are 
traditionally built into the court system including the 
right to legal representation. The Association is 
unimpressed by arguments that the power to refer 
matters to arbitration or to court experts has existed for 
mans' years (Arbitration Act, 1902 s.15). Its disuse is 
eloquent evidence of its inutility. With our courts and 
judges under scrutiny, and even attack, as perhaps never 
before, the view , of the Association is that nothing 
should be done to undermine public confidence in the 
judiciary or to detract from its traditional role. With 
this in mind, it is inappropriate to give power to judges 
to decline to hear cases brought to the court by citizens. 

The following points of principle are also involved in 
Part 72 as presently drafted: 

1. The power of the courts to appoint a particular 
arbitrator or referee and fix his fees. This gives the 
court a power of patronage which is quite 
undesirable. 
2. The power to appoint a judge, master, registrar 
or other officer of the court as an arbitrator or 
referee. Nothing could be more calculated to 
undermine public confidence in the role of the 
judiciary and the courts. It is one thing to have an 
official referee or referees appointed publicly to 
undertake such tasks generally. It is quite another 
to have ad hoc appointments of individual judges 
or court officers. 
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3. The power of the court to act "upon its own 
motion" in rules 2, 10 and 13. 
4. The abandonment of the rules of evidence and 
procedure provided by rule 8(2) of the rules. 
5. The extraordinary power contained in rule 8(5). 
6. The absence of criteria and the unrestrained 
nature of the discretions conferred upon the court. 

The fact is that, save in certain limited circumstances, 
arbitration has not been popular in this State, or indeed, 
in this country. It is very expensive - not only because 
of the necessity to pay for all facilities including the 
arbitrators, but because in practice arbitrations tend to 
be drawn out and cumbersome. They are also a fertile 
ground for feelings of injustice in the result. Procedures 
are often lax, the knowledge and ability of arbitrators is 
uneven, and even if reasons for a decision are given, it is 
extraordinarily difficult to test those reasons in court. If 
access to the courts in the course of an arbitration is 
denied, there is great scope for injustice and the 
appearance of injustice - on the other hand if access to 
the court is available there will almost inevitably be 
applications to the court of one sort or another which 
are costly and time consuming. All this shows the real 
practical difficulties in a hybrid situation. 

Hitherto, the courts in Australia have been most 
reluctant to order arbitration, even on the application of 
one of the parties, where it is not the subject of consent. 
Hone vivel l Pi p Limited i' Austral Motors Holdings 
(1980) Qd. R 355; Ta v/or & Sons Ply Limited v Brival 
Ptv Limited (1982) V.R. 76; Silk v Eberhardt (1959) 
QW N. 

Indeed, even consent arbitrations have led to their 
share of problems. The sole exception to this is a recent 
decision of a judge of a New South Wales Supreme 
Court, a judge who was a member of the Rule 
Committee which passed these rules, in which he 
discussed the rule herein in question (Qantas Airways 
Limited v Dillingham Corporation December 5 1985 
Rogers i.), in the view of the Bar Association the 
philosophy expressed in this judgement is out of step 
with the views of other courts in Australia and other 
judges, and it is not in accord with contemporary 
commercial and political reality. 

The Effect of an Order upon Appeal Rights: 

The Judge having appointed himself as arbitrator (of 
his own motion) can then report to himself as Judge and 
of his own motion adopt his own report, although 
neither part \, is satisfied with it (Rule 13). 

The powers of the Court of Appeal to interfere on 
appeal from an order adopting the arbitrator's report 
may be very limited. Since the rules of procedure and 
evidence may have been dispensed with, there may be no 
transcript of evidence. If a Judge as referee has 
"informed himself" in relation to a matter otherwise 
than in accordance with the evidence called before him 
by the parties, there may be no material before the 
Court of Appeal which would enable that Court to 
review the Judge's decision on that matter. 

In this way the rights of the unsuccessful party to 
appeal from the decision on the merits, while preserved 
in form, may be effectively destroyed in substance. 

The same position would pertain where a Judge 
adopts (or varies) a report from another referee or 
arbitrator.

The Suggested Precedents: 

(a) S.15 Arbitration Act, 1902. 
(i) The section only applied to limited 

and defined classes of case. 
(ii) It required application by one party. 
(iii) The reasons for judgement of the High 
Court in Buckley v Bennett 140 CLR I contain 
some discussion of the utility of a power in the 
Court to refer cases to arbitration under the 
control of the Court. At p.21 Stephen J. said: 

"when the compulsive power... is exercised the legal 
rights and obligations of a part y to litigation (lien being 
determined b y e.viracurial arhitral process, the resultant 
award wi/I attract to itself all that relative iFflmfluniti' 
from judicial review which surrounds a conventional 
award. This immunit y is well enough in a case 0, ! (I 

con ;'enfiona/ award, being explained hr the consensual 
character o/ conventional arbitrations. But in the 
compulsor y reference the consensual element is who/li' 
absent. The pa/ti', whether plaintiff or de/endmit, will 
never have consented to an such determination of his 
rig/its or obligatiomis but will nevertheless find hin1s'U 
denied judicial re vie iv of an award which lie ,uiar regard 
as palpably wrong in fact or in (au'. 

To some extent in this passage Stephen J. was dealing 
with the consequences of an interpretation given by the 
Full Court of the State to the predecessor of Section 15 
of the Arbitration Act 1902 and the undesirable 
consequences which flowed from this interpretation. 
Nevertheless 'the passage contains a clear and powerful 
statement of the reasons why parties should not be 
forced, without their consent, to arbitration when this 
would have the effect of depriving them of their right to 
have their cases heard -in accordance with law. 

In this same case Jacobs J. said at p.37: 

"Parties to an action do not often' want 10 /Orgo the 
F'iC/it,s of a litigant (0 /iai'c' questions determined 
according to law correctly applied, including questions 
o/c'vwlence. More important/i', the Court will haul/v be 
prepared to compel parties to forgo its cffec(i t 'e control 
and supervision to proceedings commenced before it in 
tavour 0/ a determination subject to the very liuiiin'd 
PoWerS of review ivluic/i the Court has in the case of an 
arbitration 1,i' co,isem,sual submission. 

It will be seen from these passages, and they are 
consistent with the whole of the majority judgements, 
that they provide no support for the provisions of Part 
72 in their present form. In fact the judicial philosophy 
expressed in the quoted passages is directly opposed to 
some of the fundamental provisions of Part 72. 

It is of concern that a judge as arbitrator could, of his 
own motion, direct the reference to be heard by himself, 
in whole or in part outside New South Wales, thus 
adding further to the expense and inconvenience of the 
parties. 

Summary of his Honour, Mr Justice Rogers' paper - 
"Business Disputes made easier." 

His Honour pointed out that Section 15 of the now 
repealed Arbitration Act, 1902, gave power to the Court 
to order the whole cause or any issue to be sent to 
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arbitration if all the parties consented or: 
"if the cause or matter required prolonged examination 
of documents or any scientific or local investigation 
which, iii the Opinion of the Court, could not 
con i'enientiv be dealt with b y the Court or, if the dispute 
was who//v or in part matters of account, without the 
consent of time parties. 

The Commercial Arbitration Act, 1984, which,. his 
Honour said, was designed to return to the original 
concept of arbitration as a swift, informal and cheap 
determination, did not repeat Section 15 of the 1902 
Act. However, at the same time that it was passed, 
Section 124 of the Supreme Court Act was amended to 
give the Rule Committee power to make rules 
prescribing the cases or questions which may be sent to 
arbitration. Pursuant to that power, the Rule 
Committee made Part 72 of the Supreme Court Rules 
which had now been attacked by some members of the 
Bar Council. His Honour criticised the suggestion that 
the power con ferrecl on the Court to appoint of its own 
iflotion a court expert was ''some great leap into the 
unknown by adventurous spirits' as failing to take into 
account recommendations to that effect by the 
Canadian Federal/Provincial Task Force on Uniform  
Rules of Evidence (1982) and rule 706 in the US Federal 
Rules of Evidence, 1975. 

He rejected the proposition that Part 72 was ultra 
vires as being based oil the text of different 1egilation 
and totall y overlooking the history of Section 124(2). 

Dealing with the article in Bar News which suggested 
that an order should never be made where neither party 
desires it, his Honour referred to the decision in Tulors 

(Aims!.) Ljmiiited v. fvlacgroartv (1928) St.R.Qd. 170 in 
which the trial Judge ordered that the dispute be sent to 
arbitration because he thought the course would save 
expense to the parties and lead to a more satisfactory 
determination of all matters in dispute. 
The trial judge reviewed the historical evolution of the 
power to act without the consent of the parties. In 1921 
power was conferred on the Supreme Court to make 
rules empowering a judge either generally or in a 
particular case to refer any cause or matter to 
arbitration. The rule made in exercise of this power gave 
the judge power to refer any case of his own motion, 
The Full Court affirmed his judgment (ibid, at p.371). 
His Honour pointed out that more recent single judge 
decisions which were referred to ill tile summer issue of 
Bar News tailed to refer to Tm'Iors Case. 

His Honour also pointed out that in Buckler v. Bench 
Design and Construction Pl y Limited (1978)140 CLR I 
.Jacobs J. (with whom Murphy and Aickin ii. agreed) 
said (p.37): 
"Time power to refer should have been one which time 
Court mm'wtkl frequent/i' e.vercise. 

He attributed tile rare use of Section IS of the 1902 
Act to an interpretation given to the Section some 40 
years earlier which was reversed by the High court in 
Buck/ct' i. Bench. 

His honour also pointed out that the power to ap-
point a judge as an arbitrator existed in the United 
Kingdom where it was sharply favoured by the legal 
profession. 

When all was said and done, his honour said history 
showed that there were cases which should be sent to ar-
bitration for the benefit of all concerned and that, pro-
vided care was taken, the provision would serve the in-
terests of justice.

THE BAR v THE 
LORD 
CHANCELLOR 

In February 1986 the English Bar took legal action 
against the Lord Chancellor, Lord Hailsham, in the 
High Court for judicial review of the Lord Chancellor's 
decision to increase the fees payable to barristers under 
the Legal Aid in Criminal Proceedings (Costs) 
Regulations by no more than 5 per cent effective from 
April 1, 1986. The Bar sought a declaration that the 
Lord Chancellor's decision was unlawful and that, 
before making such regulations, the Lord Chancellor 
had been and remained obliged to consult and negotiate 
with representatives of the Bar. 

Tile case commenced on March 20 before Lord Lane, 
Lord Chief Justice, Mr Justice Boreham and Mr Justice 
Taylor. 

The background to the case is to be found in the Legal 
Aid and Advice Act, 1974 which required tile Lord 
Chancellor in fixing scales of legal aid fees to pay a fair 
remuneration according to work done. Since 1974 fees 
had only risen annually by a small percentage, 
apparently adopted by reference to the rate of inflation. 
The 1985 increase was imposed on the Bar under protest 
and, at the time, the Lord Chancellor said he would 
welcome an in-depth examination of tile remuneration 
and expenses of the Bar. Tile Bar commissioned 
Coopers & Lybrand to do the study. It was understood 
by the Bar that the sludy would be considered by the 
Lord Chancellor and discussed with the Bar and form a 
basis for negotiation between the Bar and tile Lord 
Chancellor concerning the future revisions of the legtd 
aid scales, including that to take effect in 1986. 

The Tunes (21 March 1986) described the work done 
by Coopers & Lybrand and tile report produced as 
follows: 

"Twenty four sets of chambers in London and in 
other cities were surveyed. They were doing largely 
but not entirely criminal work. The y made regular 
returns to Coopers & Lybrand over 12 consecutive 
working weeks of barristers of five to nine years' 
seniority and of 10 to 15 years, who made individual 
returns. 

To avoid tile possibility that an individual study 
might be of an under-employed barrister, Coopers & 
Lybrand created a model barrister who was engaged 
solely on that type of work, who was assumed to be 
handling a mix of cases but was someone who was 
working as hard and often and as efficiently as any 
barrister who could properly be expected to work 
throughout the year. 

The result to which they came was that on the scale 
of 1984-1985 the median of five-to-nine year 
barristers in London would have an annual income 
of about 12,500 Pounds before tax, and for those of 
10 to 15 years' call the figure would be 15,000 pounds 
before tax. In the provinces the estimated income 
would be slightly less." 

Paragraphs 16 and 17 of the summary of their 
report read:

The journal of



Our conclusion that the present criminal legal aid fee It appears to have been common ground between the 
scales are inadequate and fail to meet the principle of parties that as at November 1985 the Bar and the Lord 
'fair and reasonable reward for work reasonabl y done' Chancellor and his officials respectively contemplated a 
is supported b y evidence of declining quality of entry to timetable which would enable negotiations for a review 
the criminal bar, a trend which once established wi/I of the criminal legal aid rates to be completed and 
become increasing/v difficult to arrest. 

There is also evidence that able young barristers are proposals to be put forward by the end of January 1986. 

leaving the criminal Bar through dissatisfaction with the Upon this basis Mr Phillips QC, Counsel for the Lord 
financial rewards. Chancellor	 submitted	 that	 although	 there	 was	 a 

We have based our recommendations, not on a legitimate expectation on the part of the Bar that the 
comparative stud y of the incomes of barristers with report would be fully considered, fully discussed and 
people in oilier walks of life, but on i/ic principle that negotiations would take place with the Bar on the basis 
there should be con.vistencv in 	 (lie net rewards of of the report and that the Lord Chancellor would have 
barristers - whether thai' are salaried civil servants or regard to the outcome of the negotiations in considering 
self-employed-	 who re/v	 who//v on govern//lent- the	 proper	 increase	 in	 the	 criminal	 legal	 aid	 fees, 
funded work. 

We have applied this principle with regard to (lie nevertheless the doctrine of legitimate expectations did 

salaries and conditions enjo yed b y banisters in similar not require that process to be completed in time to 

age groups	 in	 the government	 legal service;	 This affect the outcome of the regulations, due to take effect 
(/e,iu)nst/ateS	 that	 the	 incomes	 of	 selfiemploved from April 1986. 
barnisu'rs who specialise in public/v funded criminal He also submitted that the Lord Chancellors letter of 
(lefc,iee work would need to be increased b y bet wean 30 February 7, did not indicate that the Lord Chancellor 
per cent and 40 per cent (it current rates if they were to had rejected the Coopers & Lybrand report but that he he put on a similar earnings basis to government legal 

, had decided to award the Bar 5 per cent 10 reflect servants. 
The report was submitted to the Lord Chancellor in inflation without prejudice to the claim advanced by the 

September	 1985.	 On	 February	 7,	 1986	 the	 Lord Bar. 
Chancellor wrote to Mr Alexander QC, the Chairman This submission elicited a robust response from Lord 
of the Bar of England and Wales and told him that he Lane who said that it would have been so simple to spell 
had	 ''vet	 to	 be	 convinced	 that	 tile	 main that out in clear terms in the letter instead of which there 
recommendations	 of	 the	 consultants'	 report	 - were extraordinary cliches which seemed designed to be 
principall y that an increase between 30 and 40 per cent ambigious. He said the words ''1 am not persuaded'', 
in criminal legal aid fees is required to give fair and ''nor would I accept'', "remain to be convinced'' meant 
reasonable remuneration - can be justified." In that ''1 reject." Mr Phillips QC agreed. Mr Justice Taylor 
light lie proposed to apply the same-formula as had been said that the one thing that was totally absent was any 
used in previous years which would allow for a 5 per suggestion of any further consideration of the report. 
cent increase overall in legal aid fees. Mr Justice Boreham said that the letter did not say or 

Mr Alexander QC responded by pointing out that make clear that it was just a holding operation. 
there had been no effective discussion of the report Lord Lane commented that it seemed to him to he a 
submitted by the Bar to the Government and there was great pity that the matter was the subject of litigation at 
no independent body to which the Bar could turn for all. 

further negotiation. The present level cf legal aid fees He queried why the Lord Chancellor should not enter 

was causing hardship and the proposed increase was into a	 binding timetable, 	 to	 which	 Mr Phillips QC 

"based on an unjustifiable formula which does not responded that the only question was the uncertaint y as 

apear	 to	 relate	 to	 fair	 remuneration."	 The	 Lord to precisely what lie would need to consider and his 
Chancellor's letter had led the Bar to conclude that no reluctance to bind himself. 
further consideration of the Coopers & L ybrand report Lord Lane then commented: 
won Id take place. '' U'( /1OV(' 110 ii' got down to the i'en' ,ittrm'o ucs! of 

The	 proceedings	 in	 the	 High	 Court	 were	 then narro' pints. I woiufer li/li WC' have beau S/)e/l(/imi,C 

comnienced by Mr Alexander QC, as representative of (1 (/11)' timid a half over these matters which cause great 

f ile Bar Council. unpleasantness, w/ialei'er happens. 

The grounds on which the Bar sought relief were: Mr Phillips QC said that the Lord Chancellor would 
1. That the Lord Chancellor failed to consult or undertake	 to	 exercise	 all	 reasonable	 endeavours	 to 

negotiate	 with	 representatives	 of	 the	 Bar	 before pursue negotiations. 
reaching his decision in breach of express assurances OilMarch 26 the Lord Chancellor undertook to agree 
that such negotiations and consultations would take to a timetable which would lead to him making a final 
place and contrary to the legitimate expectation of decision on the Bar's claim by July 16. The timetable 

such	 negotiations	 and	 consultations,	 and	 thereby incorporated	 proposals	 for	 detailed	 consultation 

acted unfairly. between the Lord Chancellor's Department, Coopers & 

2.	 That,	 in	 making	 his	 decision,	 the	 Lord Lybrand and the Bar to complete discussions on the 

Chancellor	 failed	 properly	 to	 fulfil	 his	 statutory report and for the Lord Chancellor to inform the Bar of 

obligations	 to	 "have	 regard	 to	 the	 principle	 of any	 changes	 which	 he	 was	 minded	 to	 make	 to 

allowing fair remuneration according to the work regulations setting the criminal legal aid fees scale and 
actually and reasonably done" in relation to the level for	 the	 Bar	 to	 be	 allowed	 to	 make	 appropriate 

of fees applicable from April 1, 1986., representations-in respect to those proposals. 
Both the Lord Chancellor and Mr Alexander QC filed The Court awarded the Bar its costs which only 

affidavits which substantially reiterated the history of related to the solicitors' costs as Counsel for the Bar 

the conflict, provided their services free of charge..
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I i^^ii immen 	 RON 

I'i Tie iIiu'i,ruh/e ;l i/1(/ .1 In//i/i, L\ I(,.	 (, 

/','ci(It'/Il ('I the Cm/r/ iii ..i'pciiI 1 Y74- / O4. 

'sl y l3'ok,. 1 Oiiaricr To ,\ Iic'/,il.e/!l, makes some 
reference to the Bar and its independence. The fierce in-
dependence and the detachment of the majority of the 
NSW Bar to which it refers relates to individuals in the 
discharge of their dntv to clients. - 

An important, but different matter not dealt with, is 
tile independence of the organised Bar. Its function as 
an oreanised instil itt ional body is cli t'ferent from that of 
its members as individuals. The role which Bars in 
Australia and elsewhere have accepted over the years is 
a public one. namel y , in the public interest to exert their 
itiflueitcc, e.e. by expressin g opinions 
or offcriitc criticisms, where necessary 
publicl y . n matters of public Inpor- 
lance coiiccr fling the tidinimsiration of 

LiSt ice. 
Ii is a role of die watchdog t y pe in 

wit i cli	 i lie	 stains,	 professional

I.. tiwleLic uid udependeuec of the 
ltu is ditecied i cug its influence, 
mcludmv i'ai'itie its corporate voice, 
ohieii atiii is taken, practices are 
.idptctf It incidents o..'ciii, coiicerntig 

the consututin, powers and opera-
tions of courts, irihntiais, offices and 
instittitiun\. ehich interfere with, put 
iii risk or ignore the independence or 
qualit y of' the administration of justice. 

The lIar is better able than the 
.indiciarv to otter public criticisnis, for 
example where there is in intrusion into judicial in-
dependence or a breaking down of practices designed to 
preserve it. For this reason the Bar aids the 
.1 udiciarv b y filling the gap when the Judiciary has dif-
ficulty in doing so. 

I believe all this is recognised, at least in theory, by 
the bars of Australia. For reasons I will mention, it is 
not always easy to match theory effectivel y with prac-
tice. The Bar, its representatives and its members. I sug-

pest, iteecl mm time to time to pause in the pursuit ol 

their Individual prolessioiial ditties to coitstdcr how ci-
fcctivelv and independentl y this pttblic role of the 11a1 k 
being ptt rsued. 

If the Bar is to fnlfil this role with credibilit y and 
hence eft'ectivelv, it is essential that it he done syithi iii-
dependence, in particular with independence from any 
Political parts' in government or opposition. This places 
a heavy onus on those who act and speak for he Bar. 
because it is not alwa ys eas y to act i ndepcndenttv in a 

wa y acceptable to 
t
ile bod y of the Bar. 
Individuals of the Bar, in particular 

in NSW, are close to politics. Over the 
last few decades leading 1\u,iraliait and 
State prihi cans. l.abor and liberal, 
have conic in mordiilltie itiutihers froni 
the NS\\' Bar. Friendships, party. 
membership. membership of orgatitsa-
ions such as t he Labor Law yers Snciv-

ty, pairoitape of individual nicinbers f' 

the Bar b y the exercise or 
t
ile prosps'ci 

of I lie exercise of Lxcctiti'e p over, in- 

creasinglv politically orientated, ate 
powert'nl factors pressing against in-
dependence or demonstrations of it. Ii 
is difficult to reconcile an independent 
legal profession with tnenibcrsliip of, 

prolessional lawyer association which 
has atmallegiance, philosophic or other-
wise, to a particular political party. 

Labor, Liberal or Communist. 

A major section of my book dealt with the intrusion 
of political interests in various ways into ''independent 
institutions. but particularly into the mans' institutions 

and offices concerned with the administration of 

Justice. 
While the book is critical of all parties, it deals par-

ticularly with intrusions in recent years and hence dur-

in g the terms of office of present governments into the 
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independent administration of justice and, in doing so, 
analyses examples, a number of which have occurred in 
recent times in NSW. 

If the Bar finds what I have written on these matters 
to be substantially sound, its reaction should be more 
than just of approving readers. I suggest it should lead 
the Bar to ponder whether it has been as active, indepen-
dent and effective as its public role demanded and what 
should he its reaction to any similar future intrusions in-
to the independence of any of the many offices concern-
ed with the administration of justice or the setting up of 
ineffective tribunals or commissions. 

If the Bar thinks I am wrong, it is open to it to say so, 
but if it or any of its members does so, surely this must 
be by thoughtful analysis and discussion of matters on 
their merits. 

What I have said leads me to refer to the review of my 
book Mar News, Summer 1986) by Mr Finnane, QC. 

In referring to or dealing with various matters appear-
ing in the book, there was little discussion of' subjects of 
substance on the merits and in particular the general 
thrust of the work. Several important subjects which 
were referred to at some length were disposed of' by 
political type responses. 

The reviewer is the one referred to in the hook 
(p.176-7) as the inspector with 'ALP affiliations' ap-
pointed to conduct the inquiry into Mr Sinclair's in-
volvement in a private family company. The explana-
tion ma y he that his active party membership or interest 
has coloured the review of' a book which has as a central 
lieme the intrusion of part y political interests, in par-

ticular recentl y in NSW into all manner of institutions 
and activities. 

Thus, where responses to matters in the book ap-
parently critical of present governments have a political 
rather than an analytic character, there will be some 
lack of confidence in the review. This is a central theme 
of the hook, namel y lack of public confidence in objec-
tivit y or independence when political factors appear to 
intrude. 

One example of the reviewer's apparent political 
responses to an important part of the book was that 
relating tO the NCA . In a substantial chapter there is a 
detailed analysis, largely based on the constituting Act, 
of the he St ructttre of the Authority, pointing out, with the 
stipp.ort of detailed reasoning aided by the author's ex-
perience in this field, the deficient and cumbersome 
powers of the Authority and its absolute imposed 
'.ecrecv and the absolute political control of' it. 

What was said was and is an appropriate subject for 
hought ful review by law yers and in particular the Bar 

in their concern for both public and individual interests 
in the pursuit of proper and effective justice. Of course, 
'or the book to so criticise the NCA structure was to 
criticise the ALP which set it up and determined its 
structure and shut down the effective but embarrassing 
Cost igan operations. This was more so as the book 
asserted that this was virtually the sole resonse of the 
ALP in Canberra to rising organised crime and corrup-
tion. 

As the book points out, the effect of what has been 
now done is to hide from all including the Opposition, 
individual members of Parliament, including rank and 
file members of the ALP, and the public what is being 
done b y a politically controlled and structurally weak

body. The book asserts, and I repeat, this is a matter for 
g rave public concern. I interpose that since writing the 
book, the pattern has spread and the State Crimes Com-
mission has been structured on the same pattern and so 
has almost all of the same deficiencies. 

The review of this part of the book so dealing with the 
NCA is of some length, but deals not at all with it on its 
merits. The reviewer says lie found this chapter to be the 
"least satisfactory in the whole book," but does not say 
wh y . He only adds that it was repetitious and that the 
Authority is without precedent in Australia, so caution 
was understandable and that it will need time to operate 
effectivel y . Of course, it has been so structured tltai it is 
unlikely that outsiders can ever know how well or badly 
it is operating.. 

The approach of Mr Finnane QC in rubbishing this 
politicall y inconvenient demonstration of the un-
satisfactor y structure of the NCA without dealing wit hi 
its merits is iti accordance with the party political line oh 
Mr Young, the Special Minister of Stale in the House of 
Representatives, and of Mr Evans iti the Senate, already 
the subject of much press coverage. When asked about 
it it! Parliament, each, by differing ''side-rwipcs,'' 
likewise avoided dealing at all with the merits of what 
had been written of the structure of' the NCA. 

The Bar reviewer also had his own ''side-swipe." He 
speculated (contrary to the fact, outside the scope of t he 
book and not ref'erred to in it) that I Would favour 
police "verhafs" and would be against any reform to 
prevent them. 

Then the comment of the reviewer, in aid of disposing 
of' criticistns of political appointments to politically sen-
sitive but ''independent" offices, was the usual political 
response to criticisms of governments for making such 
appointments. The critic of a government becomes the 
one criticised. His criticism, including criticisms that 
such appointments are made because of expectations 
that an appointee will not be independent, is twisted, so 
the critic is criticised for allegedly attacking the integrity 
of the appointee. 

The example which the reviewer took froni the hGok 
atid . used for this purpose was [lie criticism of (lie 
Government for its appointment or NI r Tetu by to tile of'-
lice of Australian Director of Public Prosecutions. 

The criticism made in the book was entirel y of t lie 
Government for making an appointment of a then 
recently active member of the appointing political party 
to an office, specially created so it would be seen to he 
independent and so give public confidence in t lie in-
dependent administration of the prosecution function, 
ill particular in the cases where party political interests 
are involved. It was made clear that the criticism was 
onl y of the Government because it was expressly stated 
itt the book that it was not aserted that in fact Mr Tern-
by was not independent. 

Mr Finnane used the same party line as used by Ni 
Evans to ignore the criticism of the appointing govern-
ment to twist what was said to, as Mr Finnane put It, an 
"attack on Nit Temby," to which he was "entitled to 
take strong exception" (or as Mr Evans put it "extraor-
dinary and disgraceful"). It is noticeable that sudden 
silence has descended on this line of criticism when a 
new event involving Mr Temby and Mr Wran interven-
ed. What has pccurred is consistent with my analysis 
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hat the expectation in question existed but that it was	 Bar News sought Finnane QCs comments Ofl 

not fulfilled	 Mr Mo/fill 's article. His response is set out hereunder: 

In the end the reviewer did say that all practising bar-
risters should read the book. They should do so to form 
their own opinion. Those who do will see from the 
preface that a purpose of the book ''is to throw the sub-
jects (dealt with) into the public arena, so they are open 
to mature thought and vigorous debate and criticism 
and hopefully action.." 

I return to where I commenced. If, as my hook 
asserts, there is a serious decline in the independence 
and quality of the administration of justice in the ways 
pointed out, it must be a matter of serious concern for 
the Bar in its role of watchdog on this field. It is fair to 
sa y that the NSW Bar does recognise the public role 
earlier outlined and that in the past it has often spoken 
out on mat cr5 concerning the proper administration of 
justice. 

The real question that the Bar must ask, and do so at 
intervals, is how effective and independent has it been 
able to be and in fact been in discharging this public 
role. The question is a serious one - and more so if it is 
accepted that I am substantially right in what I have said 
about intrusions into independence in the administra-
ion of justice and what I have said about some commis- 

sinus on inquiry and various instit utions such a the 
INCA set up by governments. 

Having ceased to be an active member of the Bar over 
a quarter of a century ago, I do not profess in this article 
directly or indirectly to answer these questions. I do sug-
gest that these are serious questions which serious 
meIill)erS of the Bar should ask themselves.

I was somewhat surprised by the personal tone of this 
article. I certainly concede that my views are affected in 
part by my social and political beliefs. They are also af- 
fected by my religious beliefs, my famil y background, 
my friends, my interests, my work as a barrister, my ex-
perience of life and books I have read, including that of 
the author. 

One part of my background which enabled me to 
review the validity of what he said was m y experience as 
a barrister in the conduct of various tv pes of Inquiries. 

Although my review endorsed many of . the points 

made in the book /1 Quarter To Midnight, I was not 
prepared to agree with his criticisms of the NCA, 
because such criticism, in m y view was prenlat tire. 

Other views I was unable to accept were: 

• the particular vulnerability of the ALP to corruption 
• Special Commissions of Inquiry were bad in principle 
• the appointment of Mr Ian Teinby, an appointment 
of a type which ''is only made because the appoint lW 

eovernmcnt expects that on important occasions the 
party member office holder will not be independent and 

will not let the party down." I regarded his comments 
on Mr Terriby as being ''a most intemperate iIl 
considered attack." 

I stand by the views I previously expressed as to the 
good and bad points of this hook. No doubt those who 
read the book will be better able than I to judge the 
fairness of my review. 

88 WALKER STREET, NORTH SYDNEY. 

Phone: Noel Palmer


On: 959 3344 

STEEVPM 

t4ty Rd

Steeves Lumley 
(AUSTRALIA) PTY. LTD. 

INCORPORATED IN VICTORIA

Insurance Brokers 
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AUSTRALIAN COMMERCIAL 
DISPUTES CENTRE 

Sir ./lU't('/l('e Soeei, AC.\ 1G. 

()n 17 Januar y 1986,  t ile Premier, Mr \Vran, an-
trounced that tile Australian Commercial Disputes Ccii-
Me would begin operations in S ydney oil March 3 He 
said tire Centre would provide an innovative approach 
I() tine set lenient of costl y and length y COnitilercittl legal 
disputes llierch y relievi ng the con Os of work and over-
cominu dela ys, The establishment of the Centre would 
enhance S ydne y 's posit ion as tile leading financial cen-
tre in Australia and encourage international corpora-
ions to conduct t heir business in New South Wales and 

cive local companieS R.11-1 11121- business confidence in the 
State. 

The new Ccii t re was to he trinded in-

it al lv by the Government but was to 
become sell'-lundinir. lire Centre was 
to provide a dispute resolution service 
which wou ld allow speedie r, cheaper 
and less k)rirral resolttt ion of disputes, 
hot h domestic and international, by 
eorrciiintion. mediation or arbitration. 
It was also to oiler dispute manage-
uteri advice and facilities including 
he ,Ltring rooms, document preparation 

,tttd 'ecret anal services for the parties 
I0 a commercial dispute. Educational 
rod training courses were to be 
irgartise i l and sponorred 'or nnrediators 

,nrrd arbitrators. 
While tire Centre was to he indepen-

dent of hot h tIre (,iovennrnricnt and tire 
I. onrnts. tIne .Snnprerrte (ornrt would be 
available to assist tine part es to a corn-
nrercnal dispute sltistnid they so desire. 

(itt	 X Amill;11 % 	 1986,  tire Chief 
.1 ustice. Sir I .awrerrce Street, KCrvlG, 
opened a residential course on dispute 
resolnrt ion sponsored by tire Australian 
Conriniercial Disputes Centre and held at 'Wesley College 
MCI* 28-31 Jan nar y 1986. 

in his speech, tire Chief lust ice recounted tire history 
ol' tire estahiishntent of tire Centre. It was, he said, tire 
rmninirinat Oil of tire work of a Commit tee in s inch 
itndges, members of tire legal prolession and members of 
tire commercial comm unity participated. In December 
1985, the Committee recommended to the Government, 
tire establishing of the Centre, and that recommenda-
non was accepted. On 2 . J anuary 1986, the Cen tre was 
incorporated as a company limited by guarantee. The 
Centre had been brought into bein g essentiall y and 
primarily with tire aim of providing a comprehensive

dispute resolution service in the coinnrcrcial area. I-us 
lionrour cnutirnrred: 

'itie critical teatime ( hill rrutrl,s (Hit ntterrratrs e Jrrirte 
rcsuivrnrc rricctrannisnrrs 1 * 1 . o l ll rugini;nr court SVstCl1	 i' that 
tic tornrrer drai	 their auttrontv toril h iigne':Irrvrli of


tire parties. ]"hilt agreement iiUiV tic ttumid tnt a ciamise or 
it contract itself, or it I llay anise utter it dispute has 

crvsrnitiseci svtrerr tire parties dctcrrnrrrc to sect. some 
;itternmrnise means of resolving their contest. - t h i s con-
cept of conseusins pervades file whole 'meld of alternative 
ureclrarrnsrrrs and in is conning irrcrcmsmnrgtv no he rveogmris- 

ed as havinrg Sig] rtrcrnt advanttigt' is rent 

compar-ed ivit It tire eiurtnu!t!it ioiiatm',i an-

tingonistic philosophy I lizii tcnrd ' to r'ei's ude 
Ord in ary court cases 

TO he t iretroirt ;I111011 L I ire sers'iee	 t rot itlemt


by the ('eflire woiittt tie mediation Illconcilimiml 

coridimctett hvit I)C I M )II l lilints coiiit'eicriee i' ii 

mediator a nd rctci,irir espericirce utiih iunitd 

eomninit 
tile 

coimtidc'rrce Of tile	 IIIV 

dispute.	 I' tile nicdiirimi re_tibet tile ,tpit' hi


arri''irrg am it sotuniorm icecpied Alld SL;cert o 

both parties rtiai, no (ti)tdtL. wurrtd I , c tic 1 11o.11 

ctecrrabtc oim(curire PS1hte• F'i','tiiti	 sic	 I t ile 

ntr(sm sigmiit'ieirmm aitvmmririee.	 is 'hat	 tipirie


tt'ciutd have tteeii m'e',itved itutirir it etr!-':mrIis up-

T'ricti ltiemi_'tti t i r'i' s tr \'rmrc	 !irirui t iIr'i(i 111C etitist-

t'rtt 'atrieti is Csselliml it) a l t 'Iis'ii!S 'OI!Ui!er-

cnrI rctminitimmstri1t tieri','eeim itme 'arut's. t o commttiei 

!it'tsro!metr ituir irevi it'tv mimidertie' ti'FiiOit ( Out  

n'rocc'ectit.ms euir, not iiiUre1iicmiits'. ill 	 t'.ii '(till., 

it 
I 

I vA mtcsirii.. iriiiiiiit liii'!	 irtit ,,''iiiij.,ii'	 iii'!. 

tied! 1 11k . 'allIes to I liii' utuiriaie itcir	 1011! ;irt 

to	 tie tteirrirmerrr of , itie lie. ,	 tow it '!.Rte and


E'III1I,Ufl 

.\purn ' rUin tile o'iiseii',ir	 itiOic!ioIi' 01 .1 

cesfut immeitiauiin, itmei'e are file ttiuit t'circIrr 	 or' 

tie parties of expedition and itoidoro.'oi tie es-

tensive demands. hum Ii t ' immimiieiimt and of escort ic ti me. ! rat me 

iiicvimittv pill  of it Illaim conlinercial tiriemitioir ill mire (''hits. 

(,' omiiitt'rrat j i,rr is hcimie dccii Ili eiiriternims 
oil 

file Sirpremmie 

('' oiii't ii!!'!t,tii'l tilt Iii inuRe iii'iters ill aid	 ii inedmmiriorr, auid;it--


ttjlm'miiiom)s tiejinti irrairmised h'' file ( 'Curie. Siietr oriter, rmistrt 

etimite orders lot . sate ot teteriini'mii itig goods wit tr comptete mo-

leer on no mitt concerned where qmiesm ions ci' ownership llmo,mu 

time oritse!. be tar from etc'mir; or bee might be ordcr, 'or tie 

pi'oitrietioi 01 ctoeummmeiims he strmilii!CrS cireti as hankers, A 

''miner v of ' iii tier orders ill aid could he avmmitabtc no cdt e file 

p:rrmic'mtmir requirements of the iricdimntioim or arbitration in 

tumid. In this eorrtexm it would he comrreiriptmmned that tile Court's 

mote would he specificall y directed towards assisnmmrg it current 

mediation or arhuirmmtiori towards a sueeesstmit er'rrctusion.'' 
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His Honour also rejected as "wholly unfounded" 
comments that the Sydney Centre could be seen as a 
competitive exercise by New South Wales in response to 
the opening in Melbourne of the Australian Centre for 
International Commercial Arbitration. He pointed out 
that the genesis of the Sydney Centre was to be found in 
the first few months of 1984 when a recommendation 
was made to the Government that steps be implemented 
to modernise the facilities available in New South Wales 
for resolving commercial disputes. That recornmenda-
tion had led to legislation for the establishment of the 
Commercial Division within the Supreme Court and, 
also, to appointing the Committee whose advice led to 
the establishment of the Centre. The Sydney Centre, he 
said, was intended to provide a different and far wider 
service than that to which the Melbourne Centre was 
primarily directed, namely international commercial ar-
bitrat ion. The Sydney Centre, on the other hand, em-
braced the holistic concept of providing an overall 
management service with primary emphasis on media-
tion and aiding the resolution of domestic commercial 
disputes. 

I
1-us Honour appended to his speech, a clause for in- 

sertion in contracts providing for invoking the Court's 
services in conciliation disputes and providing a series of I alternative arbitration clauses according to which inter-
national arbitration rules the parties might wish the 
Centre to apply. Bar News sets out hereunder the appen-
dix to his Honour's speech. 

I
LAW LIBRARY SERVICES 

LAW LIBRARY SERVICES SPECIALISES IN THE 
MAINTENANCE AND UPDATING OF 
BARRISTERS AND SOLICITORS LIBRARIES 

We NOTE UP LAW REPORTS, and MAINTAIN and 
UPDATE LOOSE LEAF INFORMATION SERVICES 
such as those produced by Butterworths, Law Book 
Cronpanv and CCH. We can provide an efficient 
experienced Library Clerk to attend your librar y as 
often as your needs require. 

PHONE US ON (02) 211 3699 OR FILL IN THE FOLLOWING 
VOUChER AND WE WILL ARRANGE FOR A 
REPRESENTATIVE TO VISIT YOUR OFFICE TO DISCUSS 
OUR SERVICE AND GIVE FURTHER DETAILS AS 
REQUIRED. 

Patrick Curran 
Manager 

LAW LIBRARY SERVICES 
269 Goulburn Street 
DARL.JNGHURsT NSW 2010 

DX 1369 SYDNEY 

TELEPHONE: 211 3699

AUSTRALIAN COMMERCIAL DISPUTES 
CENTRE - STANDARD DISPUTE CLAUSE 

(A) Conciliation. It is the intention of the parties, 
without creating any legal obligation, that an 
dispute, controversy or claim arising out of or 
relating to this contract or the breach, termination or 
invalidity thereof shall be the subject of conciliation 
administered by the Australian Commercial Disputes 
Centre in Sydne y , Australia. 

(B) Arbitration. Any dispute, controversy or claim 
arising out of or relating to this contract, or the 
breach, termination or invalidity thereof, shall he set-
tled by arbitration in -Sydney, Australia in accor-
dance with the Arbitration . Rules of the United Na-
tions Commission on International Trade Law in 
force at the date of this contract. Such arhitration 
shalt be administered by the Australian Commercial 
Disputes Centre, S ydney, which shall be the appoin-
ting authority. 

To. assist parties in making an appropriate choice 
the Committee considers the following alternatives to 
Clause (B) should be provided: 

For the Institute of Arbitrators Australia Rules to ap-

"Any dispute or difference whatsoever arising in 
connection with this contract shall be submitted to 
arbitration at the Australian Commercial Disputes 
Centre in Sydney, Australia in accordance with and 
subject to the Institute of Arbitrators Australia Rules 
for the Conduct of Commercial Arhitrations." 

For the London Court of International Arbitration 
Rules to apply:-. 

"An y dispute or difference between the parties in 
connection with this agreement shall be referred to 
and determined by arbitration at the Australian 
Commercial Disputes Centre in S ydne y , Australia 
under the International Rules of the London Court 
of International Arbitration." 

For the International Chamber of Commerce Rules to 
apply:-

"Any dispute or difference between the parties in 
connection with this agreement shall be referred to 
and determined by arbitration at the Australian 
Commercial Disputes Centre in Sydney, Australia 
under the rules of arbitration of the International 
Chianiber of Commerce by one or more arbitrators 
appointed in accordance with the said rules." 

For the American Arbitration Association Rules to 
apply:-

 "Any controversy or claim arising out of or relating 
to this contract, or the breach thereof, shall be settled 
by arbitration at the Australian Commercial Disputes 
Centre in Sydney, Australia in accordance with the 
Commercial Arbitration Rules and supplementary 
procedures for international commercial arbitration 
of the American Arbitration Association and judg-
ment upon the award rendered by the Arbitrator(s) 
may be entered in any Court having jurisdiction 
thereof." 
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Arfiticlo anl Stuff	 by John de i1evuick 

It was one of those crowded cocktail parties where one is confronted 
by so many strange faces that you begin to wonder if you've come to the 
right function. 

"Did I hear you say you are a barrister?" A matronly lady standing 
nearby took my arm and asked. 

"Yes, that's right," I responded a little apprehensively. 
"What a coincidence," she beamed with motherly pride (as though 

barristers were some rarity of the human race). "My son's one of those." 

"Reall y , poor chap," I was about to say when she ad-
ded... "You probably know him - Damien Bloggs." 

I pondered for a moment in order to conve y a sense of 
due respect for this unknown colleague. ''I don't think 
I've come across him. What field of law does he practise 
in?' 

"Oh, I think he's in food law, or something like that. 
He handles all the contracts for Quikqtiid Super-
markets," she in forms me with authority. 

"WelI," I assure her, ''He's lucky to have such all im-
portant commercial client. Where are his chambers?" 

'Chambers?" she sa y s, with a blank expression. 
"Yes, what's the name of the offices where he has his 

practice," I translate. 
'Oh, he works out at Smithfield somewhere. He's got 

a big office with a company car and all that," she 
assures me. ''He's one of the top knobs in the company, 
next to the senior legal man." 

"Oh, I see. He's a legal officer with Quikquid, is 
he?" 

"Oh, no!" she quickly corrects me. ''He's a barrister 
Just like you. I was there when he got his wig and gown, 
you know. In the Supreme Court." 

"But he doesn't practise as a barrister though." I 
politel y suggest, hoping to establish some measure of 
distinction. 

"Oh, yes," she insists. ''He has to look over all their 
buying orders. Some of them cost thousands of 
dollars.'' 

"But he doesn't conduct cases in court, does he?" 
"Oh, yes. He can do that if he wants to," she affirms

with growing indignation at my reluctance to recognise 
her talented offspring. 

Eventuall y I extricate myself from this doting, non-
practising barrister's mother, but not before she ii-
presses upon me the importance of her brilliant son's 
immense legal responsibilities and assures me that if 
ever I want to know an ything about food law (or 
something like that) she felt sue her Damien would onl' 
be too pleased to spare me a few minutes of his valuable 
rime, without charge, should I care to telephone him 
and mention that I'd been talking to her. 

As I thank her and head towards the door she 
restrains me b y the arm and acids, " B y 13v the wa y , what's 
'our name in case you ring Damien? I'll let him know.'' 

"Tell him, Lord Denni rig," I reply in confidence, and 
depart with the best air of regal carriage I can muster. 

As I return to my humble chambers next day(devoid 
of company car and expense acount) I realise that for 
every barrister in private practice there are very ninny 
more non-practising barristers dispersed throughout the 
workforce and the community who benefit considerably 
from being able to call themselves ''barrislers...even 
though in all but a few cases where practitioners may 
have retired or left the Bar to take up adminitrativeap-
poiniments, they have never conducted a case in court, 
nor perhaps have ever been to a court except on the day 
of their admission. 

What then is a barrister? 
The Ivicicquarie Dic(ionaiy says, simply, a barrister is 

"a lawyer admitted to plead at the bar, in any court." 
(That is not strictly correct, of course. Admission is only 
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in respect of the system of courts for which it applies, 
and "lawyer" is not really a term recognised by legisla-
tion in Australia even though it is a useful, and well 
understood term of general reference for all forms of 
legal qualification and practice.) 

The Macquarie Dicliona'lt' gives a second (and in 
respect of sonic colleagues I know, a more appropriate) 
definition of barrister as: ''A tropical climber of 
Eastern Australia, with strong recurved prickles." 

The more dependable Shorter 0.yford English Die-

Iionurl' defines barrister as: ''A student of law who has 
been called to the bar, and practises as advocate iii the 
superior courts of law." 

l-lere. the OED envisages that a barrister is one who 
oetuall t practises as an advocate. That, surely is the 
public understanding and image of a barrister: an ad-
vocate who appears in court - not a legal officer who 
sits behind a desk in a corporate setting surrounded by 
telephones and secretaries. 

Clearl y , however, anyone (in NSW) who completes 
an approved course of law and who meets certain other 
formal requirements of the rules, may be admitted by 
the Supreme Court as a solicitor or barrister. Whether 
they ever actually practise in these branches of the pro-
fession is another matter. 

In the case of solicitors, the (NSW) Legal Practi-
tioners Act provides for a system of registration (prac-
tising certificates) without which persons qualified in 
law cannot practise as solicitors, or even hold 
themselves out to be solicitors. On the other hand, per-
sons admitted as barristers nay properly hold 

rDDDDDDDDD= 
THE INDUSTRIAL ISSUE OF 

g SUPERANNUATION: A LEGAL STUDY 
C Australia's industrial tribunals are poised to grapple with the El 

sensitive - and costly issues of superannuation. 	 13 
El Their j udgments will have an enormous bearing on the practical El 
13 operations of superannuation schemes, despite the Federal 13 

Government's draft standards.	 o 
13 Jeffrey Shaw and Steven Crawshaw, both practising lawyers 13 

with strong industrial relations backgrounds, study all the 
important implications. 

13 
"The Industrial Issue of Superannuation: A Legal Stud y " is 

13 
published in the interests of the superannuation debate by 
WORKFORCE,	 Australia's	 leading	 industrial	 relations 

O newsletter for 12 years. 	 13 
In an easy-to-read format, the study brings together important 


o judgments of the tribunals, with full references. 	 0 
o Issues include: 0 
El • Full Bench determinations • Developments in law • The 13 
13 Federal Government's guidelines • The Hancock Report 13 
O • Orders in relation to private industry employees and public 13 

servants • Redundancy • The report of the Commonwealth 
task force on occupational superannuation • Jurisdiction 
• Trustees • Awards and principles of equity. 
The authors comment and give a succinct list of conclusions. 

SPECIALIST NEWSLETTERS PTY LTD, 	 D 
U P.O. Box, Milsons Point, NSW, 2061.	 13 
El DX 10572, NORTH SYDNEY (PH: 02-922 3255) 	 0 

Please send	 . . . copies of "The Industrial Issue of Super-
annuation:	 A legal Study" by Jeffrey Shaw and Steven

Crawshaw. Cost: $40 per copy. 

0 NAME: .................................. 

13 ADDRESS- ..............................0

themselves out to be barristers even if (as in the majority 
of cases) they do not practise as such. 

Thus, many g raduates who have no intention, nor im-
mediate plans of going into private legal practice, and 
especially those who ma y already be in commerce or in-
dustry, or in the public service, will choose to be admit-
ted as barristers rather than as solicitors. (This also 
avoids the need to complete the six months post-
graduate course for solicitors at the College of Law.) 

Legal officers are emplo yed by man y public and 
private organisations (e.g. banks, local councils, com-
panies, building societies, insurance offices, govern-
ment departments and commissions). Where these of-
ficers are solicitors with current practising certificates, 
then there is no legal barrier to them acting for their 
employers as such, provided they remain personally 
responsible for their professional work. 

The concept of the staff solicitor has long been 
established in Australia, but (except for Crown ad-
vocates) the employee-barrister is not part of our SV.sIeill 
(in NSW) principally because, as a matter of practice, 
barristers are received in our courts, onl y as briefed b y a 

solicitor. 
A colleague. David Wetmore, who has recently joined 

the NS\V Bar from the Toronto Bar, informs mc that 
the concept of the in-house legal officer is..so well en-
trenched in Canada and the USA that these house 
counsel (as they are called) now represents a very 
substantial proportion of the legal profession. Big com-
panies provide attractive employment packages to draw 
the best of them away from other organisations, and 
even from private practice. 

Also, because there is no professional distinction bet-
ween the work of attorneys (solicitors) and the role of 
counsellors (barristers), salaried house counsel are 
received in courts without the need to be briefed by in-
termediary legal representatives. These house counsel 
represent a si g nificant proportion of advocacy work. 

The employee-advocate arrangement of course, puts 
the practitioner's professional independence at risk. It 
also weakens the degree of trust which courts may have 
in the advocates who appear before them. 

In the USA, where contingency-fee advocacy 
abounds, these factors may not be of much concern. 
But would the y be acceptable here, in Australia? 

For may ears, certain statutory tribunals (principally 
administrative and industrial arbitration tribunals) have 
allowed paid agents (e.g. employer association officers 
and union officials, as well as privately-practising in-
dustrial relations consultants) to appear beforehem. 
Mostly these persons are lay advocates, but with wider 
educational opportunities many such advocates are now 
legally qualified. 

Curiousl y enough, in most . of these statutory 
tribunals the legislation provides that a solicitor or bar-
rister may be denied the right of audience upon the ob-
jection of a lay opponent. This is so in respect of both 
federal and state industrial arbitration tribunals 
(although the Full Bench of the WA Industrial Commis-
sion has held in AM/EU (WA Branch) '. Anchorage 
Butchers P!Limited, 1980 AILR rep. 40, that, despite 
objection, a practising English barrister could appear in 
a matter before it because he was not admitted to prac-
tise an ywhere in Australia and therefore was not a 
"legal practitioner" excluded by its Act). 
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In recent times there have been a number of non-
practising barristers described in the media as "bar-
risters" in connection with matters not relevant to legal 
practice. The latest is a recent newspaper report of a 
NSW police inspector who has been charged with two 
counts of misconduct and who was referred to as a 
"barrister and former member of the Armed Hold-Up 
Squads.' 

Clearly, unless the profession is able to institute ap-
propriate controls, this kind of confusion and 
misunderstanding will continue to reflect upon the 
reputation of the privately-practisin g barrister. 

Unfortunately, admission to practise does not mean 
that one must practise. Nor is it subject to a declared in-
tention to practise. 

At one time an admission ceremony was a very special 
occasion for the legal profession and the community 
generally. Few people were ever admitted vithptit iiitefl-

ding to become a private practitioner. Nowadays, with 
the hordes of graduates emanating from a growing 
number of law schools which cater in large measure for 
persons preparing themselves for administrative and 
commercial careers, admission days (usuall y with 
several sittings and hundreds of admittecs, relatives and 
friends packed into the Banco Court) have become little 
more than a tiresome form of g raduation ceremon y ser-
vi n g to fortify the notion that it is in recognition of 
qualification rather than admission to the practice of 
law. 

Surely it is time to stop conferring this status on peo-
ple who have no intention, desire or likelihood of ever 
opening their months in a court, except to take •t he oath 
of admission. 

It is time to distinguish between the graduate who is 
actuall y to practise as a barrister and those who merely 
want the status of ''barrister" added as a gloss to their 
emplo y ment prospects, and in order perhaps to enhance 
heir standing amongst their business associates, 

relatives and friends. 
Certainl y , one may be (sa y ) a plumber, electrician, ac-

countant , engineer, or architect, and be so described 
whet her in private practice or in employment But if one 
does not practise as an advocate how can one be proper-
Iv described as a barrister? It is not a qualification. It is 
an occupation. 

If the Damien j :3loggs of this world want to practise 
food law at Smithfield, good luck to them. But let them 
(In so as " lawyers" ' or ''legal officers'', or whatever Ian-
cv title best describes their function wit hill t ile corporate 

enterprise that emplo ys theill. 
A ''barrister' 'is someone ''who has been called to the 

bar" and who actually ''practises as an advocate in )he 
superior courts" (QED). That term of reference should 
be related and confined as such b y statutor y provision if 
necessar y in keeping with the public's understanding of 
what a barrister is and does. Not with what someone 
ma y be qualified to be. 

Without proper regulation, this disti nct ion will 
become increasingl y blurred, and it would be a great 

pit y indeed, if the Bar were to ultimately find it 
necessar y (as privately-practising accountants have 
found) to engage in extensive media advertising ill order 
to distinguish ill the public's mind the difference bet-
ween ''certified" practising barristers and your friendly, 
neighbourhood, non-practising kind. 
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by Siiñon Fieldho use 

LIMITED EDITION 150

SIGNED AND NUMBERED 

This is a rare ooportunity to purchase a set of 
six clever Legal Cartoons by well-known legal 
artist Simon Fieldhouse. Each cartoon in the 
set of six is signed and numbered by the 
artist, printed on goatskin parchment, and 
measures 11" x 14". The cost is 59 per print 
and the edition is limited to 150 sets. The 
cartoons make an ideal decoration for a legal 
office or chambers. 

Simon Fieldhouse's work has appeared in 
numerous exhibitions and journals in Aus-
tralia. He is also a Solicitor who practises 
full-time in Sydney with his father. 
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Motions & mentions 
Amnesty International 
Lawyers Group 

There is a Lawyers Group of the New South Wales 
Branch of tile Australian Section of Amnesty Interna-
tional. 

Al, for those who may be unaware, is "a worldwide 
movement which works impartially for the release of 
prisoners of conscience, men and women detained 
anywhere for their beliefs, colour, ethnic origin, religion 
or language, provided they have neither used nor ad-
vocated violence." It opposes torture and capital 
Punishment and advocates fair and prompt trials for all 
political prisoners. It is an independent organisation 
financed by subscriptions and has consultative status 
with the UN and other accreditations. 

The Lawyers Group concerns itself generally in the 
activities of Al and particularly in appeals on behalf of 
lawyers detained in other countries who qualify for the 
assistance of Al. 

The Group is divided into small sub-groups. The most 
common task required of individual members (of sub-
groups, by rotation) is the writing of letters in urgent ap-
peals for humane treatment of detained or mistreated 
lawyers, asking they be treated according to the rule of 
law and the Charter of the UN. 

The work is not onerous. There are well-established 
lines of communication along which readily digestible 
information is passed, and is occaionally rewarding. 

The time of members is not wasted in unproductive 
meetings. 

Anybody interested in joining (there are now about 30 
members) shOuld contact the Secretary, Chris Roper, on 
439-2099 (The College of Law), DX 838. 

Australian Centre for 
Intl Commercial Arbitration 

The Australian Centre for International Commercial 
Arbitration was established in May 1985 by the Institute 
of Arbitrators Australia, the Law Council of Australia, 
the Bar Association of Australia and the Victorian State 
Government. 

Lord Roskill has accepted an invitation from the Cen-
tre's Board of Directors to become a member of its 
Panel of International Arbitrators. 

On-Line 
The New South Wales Society for Computers and the 

Law aims to explore the interface between developments 
in technology and the law. The Society has more than 
300 members, making it the largest computer-law socie-
t y in Australia. Its members include solicitors, bar-
risters, computer consultants and managers. 

It holds meetings on the first Wednesday of every 
month with a variety of local and international speakers 
from the legal and technical worlds. They are held at the 
Law Society Conference Rooms, 2nd Floor, 170 Phillip 
Street, S ydney and alternate between lunchtime and

evening to cater for all members. Attendance in open to 
non-members and is usually free. 

The Society also publishes a newsletter and the pro-
ceedings of its meetings. 

Membership enquiries should be directed to: David 
Lewis, (02) 233 1955 or DX 1278 Sydney. 

Coming events 
19 .20 May: Third Annual Seminar on International 
Banking and Financial Law - Rome. Contact IBA, 2 
Harewood Place, London WIR 9HB, Tel 
(01) 629 1206. 

10 June: Professor Irving Younger lectures for the Bar 
Association. See Bar Notes. 

13-14 June: International Financing of Commercial 
Real Estate. Legal and Business issues. Contact IBA, see 
above. 
19 June: Symposium on International Law and Prac-
tice. Contact Capital Conferences Pty Ltd, P0 Box 
E345, Queen Victoria Terrace, Canberra, 2600. 

20 June: Law Institute of Victoria Annual Dinner. 
Guest speaker; Professor Irving Younger. Contact Mrs 
Pat HOgan, GPO Box 263C, Melbourne, 3001. Tel 
(03) 602 3922. 

2 .9 July: ABA Second Biennial Conference, Alice Spr-
ings and Avers Rock. Contact D. Bennett QC, 5/180 
Phillip Street, Sydney. Tel (02) 232 8658. 

17 . 21 August: International Symposium on Health Law 
and Ethics, Sydney. Contact Anne Riches, AMA, Box 
20, Glebe, NSW 2037. Tel (02) 660 6466 or, to register, 
Landmark Tours, 18 Cross St, Double Bay, NSW 2028. 
Tel (02) 328 7864. 

1-3 September: Current Developments in International 
Securities, Commodities and Financial Futures 
Markets, Singapore. Contact Faculty of Law, National 
University of Singapore, Kent Ridge, Singapore 0511. 

Changing Rolls 
The following persons had their names removed from 

the Roll of Barristers to the Roll of Solicitors on 14 
February 1986: 

Shane David SIMPSON 
Garth Justin SYMONDS 
Wayne Lindsay MARLER 
John Emmanuel ROSE (formerly John Triantafilis) 
Gary Phillip ALLEN 
Michael Joseph DONOHOE 
Carol Frances GOLLDING 
Roger Anthony KIMBELL 

The following persons had their names removed from 
the Roll of Barristers to the Roll of Solicitors on 11 
April 1986: 

Louis Stuart LIEBERMAN 
John Gerald McMAHON 
Nanette ROGERS 
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Book Review 

Fertilising the Mainland 

Three Tasmanian lawyers Messrs Li//as, Szra,nka & 
Cross lh,ot' some jig/il on the evidence siantic's of all 

Slates in their book Tasmanian Annotated Evidence 
Act 1910. 

Bar News received for review, a book, published by 
the authors, annotating the Evidence Act 1910 of 
Tasmania. The Tasmanian Act is, perhaps, most direct-
ly comparable with the Western Australian Evidence 
Act, but the process of legislative cross-pollination bet-
ween the evidence statutes of all States has produced 
much common ground. 

The authors have addressed themselves to a particular 
goal in annotating the Tasmanian Act - namely to pro-
duce a handbook of real practical use to those who need 
quick, reliable access to up-to-date judicial statements 
on the Evidence Act. 

In this aim, I think, they have largely succeeded. They 
do not pretend to have written an evidence text. I doubt 
if they would claim as their ''target audience" advocates 
at the coal face of day-to-day litigation who might be 
expected to keep themselves up to date with 
developments in the law. This is not to say that the book 
is not of some use to those people, but rather to suggest 
that its real utility is to the less specialised practitioner 
faced with a question of admissability of evidence, who 
has neither the time nor the library resources to examine 
the matter. 

For the NSW practitioner, there are sonic limitations 
of the book's usefulness. There is in the front a very 
hands' table of comparable sections of the Evidence 
Acts and Ordinances of the States and the ACT. If one 
knows the relevant section of the NSW Act, it is the 
work of a moment to find the corresponding section of 
the Tasmanian Act and go to the annotations thereon. 
However, some areas covered by the NSW Act do not 
appear in the Tasmanian Act, and vice versa. For exam-
ple, the Tasmanian Act has no equivalent of section 14B 
of the NSW Act, a section the subject of frequent 
judicial notice in this State. 

In a book intended to be severely practical, there 
might here and there have been a little more effort to 
identify the latest discussion by the High Court of

Australia on a given topic. For instance, in the annota-
tions to section 98 of the Tasmanian Act (approximately 
the equivalent of section 53 of the NSW Act dealing 
principally with hostile witnesses), there is no reference 
to McLellan v. Bowver 106 CLR 95. There is nothing 
like citing a strong statement by the High Court to end 
arguments on evidence. 

On the other hand, the annotations to the ''business 
records" provisions now common to the Tasmanian 
and the NSW Acts are an excellent collection of up-to-
date judicial interpretations of the sections. One of the 
features of the annotations generally is that the authors, 
while refraining from almost all commentary of their 
own, have set Out the most telling passages from many 
of the authorities cited, particularly in such new areas as 
that of ''business records." This has the tremendous ad-
vantage for the advocate that even if he or she lacks ac-
cess to reports, a useful submission may be made based 
upon the extracts from the leading cases. I think the 
authors have shown nice judgement in striking a balance 
between merely referring the reacher to authorities with a 
\cr\' brief statement of their effect, and setting out ex-
tracts from judgments. They have tended to use the lat-
ter approach in areas which they have identified as being 
commonly met with in Court, or where the matter is 
new to the law of evidence. 

There are inevitably some typographical quibbles and 
the occasional citation error (such as the intended 
reference to 41brig1itoi i'. Ro yal Prince Allied Hospital 
where the case name spelling, the citation and the page 
number in the volume is wrong in the Table of Cases 
and at p.100). It has to be said that in a book designed 
for the person in a hurry, special care must be taken to 
ensure citations are correct. 

Nevertheless, the work is a useful one and is likel y to 
come to find a place on the shelf of many practitioners 
beyond the shores of Tasmania.

C.G.G. 
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