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Promoting the administration of justice

The NSW justice system is built on the principle
that justice is best served when a fiercely
independent Bar is available and accessible to
everyone: to ensure all people can access
independent advice and representation, and
fearless  specialist

advocacy, regardless of

popularity, belief, fear or favour.

NSW barristers owe their paramount duty to the
administration of justice. Our members also owe
duties to the Courts, clients, and colleagues.

The Association serves our members and the public
by advocating to government, the Courts, the
media and community to develop laws and policies
that promote the Rule of Law, the public good, the

administration of and access to justice.

The New South Wales Bar Association

The Association is a voluntary professional association
comprised of more than 2,400 barristers who
principally practice in NSW. We also include
amongst our members Judges, academics, and retired
practitioners and Judges. Under our Constitution, the
Association is committed to the administration of
justice, making recommendations on legislation, law
reform and the business and procedure of Courts, and
ensuring the benefits of the administration of justice
are reasonably and equally available to all members of
the community.

This Submission is informed by the insight and
expertise of the Association’s members, including its
Human Rights and Innovation and Technology
Committees.  If you would like any further
information regarding this submission, our contact is
the Association’s Director of Policy and Public Affairs,
Elizabeth Pearson, on 02 9232 4055 or at

epearson@nswbar.asn.au at first instance.
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A

Executive Summary

The New South Wales Bar Association (the Association) thanks the Australian Human Rights
Commission (the Commission) for the opportunity to provide comments concerning the
Discussion Paper — Human Rights and Technology (the Discussion Paper).

The Association supports many of the proposals identified by the Commission in the Discussion
Paper.

In this submission the Association has focused in particular on proposals in the Discussion Paper
that concern the likely impact of Artificial Intelligence (AI) on human rights in general, namely
Question A and Proposals 3, 5, 7, 8 and 10. These are considered in turn below.

In addition, the Association considers that the Commission is now uniquely placed through this
inquiry to consider the impacts of technology upon human rights through the lived experience
of the COVID-19 pandemic, which could not have been anticipated or envisaged when the
Discussion Paper was prepared. The Association suggests that in examining and furthering the
proposals identified particularly in Parts A and D of the Discussion Paper, consideration should
be should appropriately be extended to include experiences during and learnings from the

COVID-19 pandemic.

During a very short space of time, the pandemic has prompted in many sectors an
unprecedented reliance on technology, including online platforms and videoconferencing, to
ensure the continued delivery of work and services where face to face interaction is not possible
due to Government public health restrictions. This has given rise to old and new questions
concerning privacy, the Rule of Law, human rights, equality and accessibility, including in the
context of Australia’s justice system, the operations of the courts and the role of the legal
profession.

As articulated by the Australian Human Rights Commissioner in the foreword to the Discussion
Paper, the challenge is using and regulating technology in such a way that “helps us seize the
new economic and other opportunities, while guarding against the very real threats to equality
and human rights”.! Accordingly, to assist the Commission, the Association has detailed some

of these issues and concerns below in section D.
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B.

Impact of Al on Human Rights generally

a) Question A

7.

10.

11.

12.

Question A posed by the Commission in its Discussion Paper asks whether its definition of “Al-
informed decision making” is appropriate for the purposes of regulation to protect human rights
and other key goals.

The Association acknowledges that many Al-informed decisions that affect Australians may not
affect them legally or substantially. Accordingly, the Association considers it appropriate that
the regulation of Al-informed decisions be limited in some way.

As with other commentators, the Association agrees that the use of the term “Al” is inherently
imprecise. 'The diverse techniques which might be referred to as “Al” give rise to different
implications and risks. The use of the omnibus term “AI” might obscure, rather than reveal,
policy challenges and appropriate responses. In this submission, the Association includes within
<« » . . . . . . . <« . . »

eference to any use or application of algo c techniques (inclu aditional” pre-
AI” reference to any r application of algorithmic techniques (including “traditional” pr:
programmed logic).

The Association’s preference would be for a parallel policy discussion that uses as its lens
“information”. This is because it is the widespread availability of information in digital form
that arguably creates the policy challenges considered under the rubric “AI”.

The Association therefore agrees with the first limb of the definition that decisions must have
“...alegal effect, or similar significant effect, for an individual”. This threshold test is similar to
that contained in the definition of Al-informed decisions for the purposes of article 22 of the
General Data Protection Regulation in the European Union (incorporated into English law by
the Data Protection Act 2018 (UK) section 97).> The Association would, however, emphasise
the importance of ensuring that any such limitation is construed broadly enough so as to
encompass any decision that affects human rights. As Australia has not implemented human
rights legislation at a Commonwealth level, or in many States and Territories, the definition may
not be interpreted as broadly as in the UK or European Union. Consideration could also be

given to the concept of affectation of a right or interest used in administrative law.’

The word “individual” is not defined in the Discussion Paper. The Association suggests this term
should not be narrowly defined to only natural persons but in this context should be extended
to a broader scope of personality. For example, during the COVID-19 pandemic, processing of
JobSecker applications for small businesses or partnerships may be decided in part by an
electronic process. Although the theory and application of human rights laws are directed to
the rights of natural persons, the Association considers it is important that due concern also be
given to any decision informed by Al that determines the legal rights of any person, natural or
otherwise.
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