NEW SOUTH WALES
BAR ASSOCIATION

Ounr ref: DIV 24/ 240

3 June 2024

Attn: Economic Crime Team
Attorney-General’s Department
4 National Circuit

BARTON ACT 2600

By email: economiccrime@ag.gov.au
Dear Economic Crime Team,

Reforming Australia’s anti-money laundering and counter-terrorism financing regime —
second phase consultation

1. The New South Wales Bar Association welcomes the opportunity to provide input to the
Attorney-General's Department (AGD) Second Stage Consultation Paper 2 Modernising
Australia's anti-money laundering and counter-terrorism financing regime: Consultation Paper
on reforms to simplify and modernise the regime and address risks in certain professions,
particularly its proposed expansion of the Awn#-Money Laundering and Counter-Terrorism Financing Act
2006 (Cth) (AML/CTF Act) to the legal profession.

2. The Association has limited its contribution to those matters raised in the Consultation Paper that

affect barristers.

3. In thus letter, the Association makes reference to its submussion to the AGD dated 8 June 2023 in
relation to Stage 1 of the consultation process (Stage 1 Submissions). The Stage 1 Submissions

are enclosed with this letter.
Scope of Tranche 2 regime — Exemptions recognised by AGD and designated services

4. The Association notes that the Consultation Paper provides that ‘work undertaken by barristers’
and ‘representing a client in legal proceedings’ is not intended to be captured by the proposed
designated services outlined in the Consultation Paper.! It is not clear whether it is proposed to

introduce into the AML/CTF Act an exclusion or exemption covering work of this nature.

5. For the reasons stated in paragraphs 33 to 36 and 67 to 69 of the Stage 1 Submission, it is necessary
and appropriate for there to be an express exclusion of barristers (acting in that capacity) from the

operation of the AML/CTF Act. That is especially so where:

a. the Consultation Paper suggests that ‘businesses that provide ‘designated services’ in the
course of carrying on a business would be regulated under the regime regardless of how

they brand their business or identify themselves?;

! Consultation Paper, p7.
2 Consultation Paper, p7.
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b. it is unclear whether advice in respect of documents that bring about the settlement of
legal proceedings would fall within proposed designated services 1, 2, 4 or 5 where the
settlement of the proceedings involves aspects of the transactions covered by those
services; and

c. inlimited circumstances, some barristers give advice in non-litigious matters in relation to
aspects of transactions or review transaction documents in such a way as to fall within the
descriptions for proposed designated service 23 proposed designated service 44 or
proposed designated service 5> but do not involve the barrister carrying out those
transactions.©

6. In the circumstances explained in paragraphs 33 and 34 of the Stage 1 Submissions, that is that a
barrister is briefed to advise on the effectiveness of a proposed transaction or corporate structure
and does so on instructions from a solicitor who is retained to advise on or assist in carrying out
the transaction, there is minimal residual risk” of the barrister being used as a means to facilitate
money laundering or terrorism financing, and any risk that could arise is addressed by the
obligations that solicitors will bear in carrying out the proposed designated services.

7. For barristers to be subject to the AML/CTF Act in respect of very limited, non-core aspects of
their practice will impose a disproportionate burden on them, particularly in respect of the
obligation to adopt and maintain an anti-money laundering and counter-terrorism financing
program in compliance with sections 81 and 84 of the AML/CTF Act and undertaking customer
due diligence requirements. The likely outcome is that barristers decline to provide those services.
The impact of this on the intention of the cab rank rule is addressed in paragraphs 37 to 39 of the
Stage 1 Submissions.

8. Moreover, there is a well-recognised public interest in facilitating settlement of court proceedings.
The work of barristers and solicitors is important to further this interest, both in participating in
mediation or settlement negotiations, and by advising on the effective disposition of the
proceedings by agteement. If a batrister is to be subject to AML/CTF Act obligations in
connection with advice as to the settlement of a dispute (which typically occurs at a point when
the relationship between a barrister and a client is well established) there is a real risk that the public
interest in facilitating settlement of legal proceedings will be compromised because a barrister is
unable to freely participate in the process.

9. For the above reasons, the Association submits that work undertaken by barristers and work in
connection with legal proceedings should be expressly excluded from the scope of the proposed

3 Consultation Paper, p 9, second and third bullet points.

* Consultation Paper, pp 10-11, proposed definition of ‘preparing for, carrying out, or organising transactions for
contributions.”

> Consultation Paper, p 5, first and second bullet points.

¢ For example, it is not uncommon for senior counsel to be briefed to advise on the operation of a specific
proposed clause in transaction documents in large commercial matters in the course of negotiations as to the terms
of those documents, but otherwise be unfamiliar with the mechanics of the transaction as a whole, and in particular,
the source and destination of funds that are associated with the proposed transaction.

7 When regard is had to the controls described in paragraphs 14 to 32 of the Stage 1 Submissions.



designated services pursuant to s 247 of the AML/CTF Act,® in the manner proposed for
prescribed disbursements in respect of proposed designated service 3.7

Legal professional privilege and confidentiality

10. The Association makes submissions in respect of this issue separately to its position on whether
barristers should be made subject to the AML/CTF Act. The reason for this is that the proposal
for addressing legal professional privilege in the Consultation Paper presents an unacceptable
imposition on the relationship between lawyer and client and presents real concerns for the
integrity of the profession and the administration of justice.

11. The Association submits that the proposal outlined in the Consultation Paper in relation to
confidentiality and legal professional privilege should be reconsidered. As presently framed, the
proposal does not strike an appropriate balance between the fundamental purpose of

confidentiality and legal professional privilege on the one hand and the objects of compliance with

the AML/CTF Act on the other.

12. At the heart of legal professional privilege is confidentiality. In turn, confidentiality is essential to
the trust and confidence inherent in the relationship between legal practitioner and client. The
Consultation Paper does not engage with the tension between the reporting and record-keeping
requirements of the AML/CTF Act and the duties of lawyers to their clients. Paragraphs 59 to 63
of the Stage 1 Submission address the consequences for clients and lawyers if lawyers are placed
in a position where they are forced to effectively waive a client’s privilege by compliance with
reporting and disclosure requirements under the AML/CTF Act.

13. The Consultation Paper does not explain why, or how, the proposed regime for claiming legal
professional privilege in the context of AML/CTF compliance appropriately balances the objects
of the AML/CTF Act against citizens” fundamental common law right to legal privilege and to
access to lawyers with all of the incidents of the lawyer-client relationship, including confidentiality.

14. The proposal in the Consultation Paper contains two critical misconceptions.

15. The first misconception is that undertaking matters such as customer due diligence, ongoing
customer due diligence, record keeping and co-operation with AUSTRAC monitoring does not
affect confidentiality or legal professional privilege. All confidential communications between
lawyers and clients for the purpose of providing legal advice or legal services in respect of litigation
attract the privilege. That generally covers the great majority of the information communicated to
lawyers by their clients and the records of that information held by the lawyers. That information
comprises much of the content and records of the business undertaken by lawyers that will be
subject to AML/CTF Act compliance.

16. The second misconception is that compliance with AML/CTF requirements and investigations is
equivalent to that imposed under other regulatory regimes such as the Corporations Act 2001 (Cth),
Australian Securities and Investments Commission Act 2001 (Cth) and the Competition and Consumer Act

8 Ot in the AML/CTF Act, as comprehended by Consultation Paper 5: Broader Reforms to simplify, clarify and
modernise the regime, p 31.
° Consultation Paper, p 11.



20170 (Cth). Those regimes are typically directed to investigations initiated in respect of suspected
contraventions of the Act, confined to a particular transaction or aspect of an entity’s business. In
those circumstances, identifying and articulating a claim for legal privilege is an onerous but
attainable task. AML/CTF compliance covers the whole of a reporting entity’s business. Where
that business is a legal practice, it is likely that much of the information to be disclosed to
AUSTRAC will be covered by obligations of confidentiality and privilege. Requiring a legal practice
to identify and articulate claims for privilege in respect of all of the information it would be required
to communicate to AUSTRAC under the AML/CTF Act is extremely burdensome, particulatly
when the privilege belongs to the client and can be disclosed (including as to its existence) only
with the client’s informed consent.

17. The regime proposed in the Consultation Paper is not consistent with the interpretative note to
the Financial Action Task Force (FATF) recommendation 2310 which relevantly provides:

Lawyers, notaries, other independent legal professionals, and accountants acting as
independent legal professionals, are not required to report suspicious transactions if the
relevant information was obtained in circumstances where they are subject to professional
secrecy or legal professional privilege.

18. The FATF note suggests that lawyers should be relieved of the requirement to submit suspicious
matter reports where the source of the suspicion is confidential or privileged. It does not suggest
that lawyers should have to prove to AUSTRAC’s satisfaction that a suspicion is held but that it is
based on privileged information. Such a requirement is fundamentally incompatible with the
obligations of confidence owed to clients and the reasons for those obligations: namely that the
encouragement of full and frank disclosure to lawyers by clients promotes the efficient and
effective administration of justice.

19. For the above reasons, the AGD should reconsider its approach to confidentiality and legal
professional privilege as they apply to legal practitioners. Vatious obligations under the AML/CTF
Act and Rules should be modified in their application to lawyers so as to strike the appropriate
balance between the objects of the Act and the fundamental common law rights to privilege and
access to justice.

20. Thank you for the opportunity to contribute to the Law Council’s submission. Should you have
any questions about the Association’s feedback please do not hesitate to contact Harriet Ketley,
Director, Policy and Law Reform at hketley@nswbar.asn.au in the first instance.

Yours sincerely,

Dr Ruth Higgins SC
President

Ene: NSW Bar Association letter to the Attorney-General’s Department dated 8 June 2023 in relation to stage 1 of
the AML./ CTF Consultation process

10 FATF Recommendations updated November 2023, p 92.
















































69.

the administration of justice against the limited benefits of making them subject to the Act, is
that they should be excluded from the operation of the Act altogether.

A better course, and one which is appropriately tailored to the nature of barristers’ work and the
self-regulation model adopted under NSW legislation, is for the professional associations to work
with the AGD and AUSTRAC to devise professional conduct rules and educational guidance
and material to address AML/CTF risks where they genuinely arise and in harmony with
barristers’ existing professional conduct obligations.*’

Recommendations

70.

71.

In light of the above the Association recommends as follows:

Recommendation 1
Barristers should be wholly excluded from the proposed tranche-two reforms.

Recommendation 2
In the alternative, should reporting entity obligations be extended to the barrister arm of the legal

profession:
e Barristers should be excluded from the operation of the Act when representing clients in
litigation or anticipated litigation;
e Provision should be made for barristers to rely on reporting entity obligations undertaken
by solicitors where engaged by them in respect of the proposed designated services.

Recommendation 3
Section 242 of the Act should be amended to make express that ongoing customer due diligence,
suspicious matter reporting and transaction reporting obligations are not enlivened where

information relevant to those obligations is subject to legal professional privilege.

The Association would welcome the opportunity to further engage with the AGD on these
important issues. Should you have any questions about this letter, please contact in the first
instance Harriet Ketley, Director, Policy and Law Reform at hketley@nswbar.asn.au.

Yours sincerely

Gabrielle Bashir SC
President

20

The example of the Canadian experience can be instructive in this regard. See for example, Commission of

Inquiry into Money Laundering in British Columbia, Final Report (June 2022), Pt VI, available here.
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